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Chapter One 


INTRODUCTORY 


I t was remarked long ago that human beings do not ever make laws; that 
it is the accidents and catastrophes of all kinds, happening in every con¬ 
ceivable way, that make the laws for us. 1 The two World Wars and the 
interval between them demonstrate, without doubt, the profound influence 
of catastrophes upon law. But the catastrophes demonstrate still further that 
they are not wholly impersonal things; that they arc, at least partly, the 
calamitous products of the use to which men can put institutions of human 
origin. Men, this is to say, have helped make the catastrophes with which 
they live. And they also have forged the weapons with which to combat the 
catastrophes they make. 

Many of the catastrophes which have occurred since the First World War 
arc not merely local incidents; their reverberations have carried far, have 
often been world-wide in their effect. In Europe, dictatorships were inaugur¬ 
ated by men who were skillful in using the prevailing catastrophes to further 
their own designs. Established on a despotic basis, yet anomalously claiming 
popular support, the dictatorships, particularly the Fascist and National 
Socialist, promised to have an effect which was far more than local. Countries 
with a representative system of government were slow in awakening to the 
challenges which the dictatorships precipitated. That slowness gave the 
dictatorships valuable opportunities. They could arm while others were dis¬ 
arming. They could annex territories without violent opposition. At Munich, 
they could hold out, and get accepted, the promise that differences could be 
settled peaceably if at least one of the parties in disagreement acted with the 
spirit of compromise. 

Elsewhere, parliaments had felt baffled and helpless from crises of pre¬ 
dominantly an economic character which came, with increasing force, in the 
twenties and thirties. The parliaments, including those of Great Britain, 
France, and the United States, delegated to the executive extraordinary 
powers to deal with the critical economic situation. The interval between 
the two World Wars was, therefore, an era in which executive powers under¬ 
went a remarkable expansion not only in countries having the revolutionary 
dictatorships, but also in the democracies, which, in the severity of the 
times, had relied considerably upon executive action. The essential difference 
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between these somewhat parallel developments was the ability of countries 
such as Great Britain, France, and the United States to keep, for the most 
part, the democratic process in operation. They were successful in transfer¬ 
ring great powers to the executive while, simultaneously, they maintained 
the representative principle intact. Their executives were able to govern 
without undue hindrance from the safeguards they had to observe for the 
protection of the liberties of the individual. Their executives, unlike the 
dictators, could conduct their business vigorously without penalizing dissent 
and without ruling by violence. 

The experience of representative governments during the interval between 
the two great wars makes clear that several conditions must be satisfied if 
executive powers are to be relied upon in crisis. It is essential, first, that the 
powers available to the executive be commensurate with the challenge of the 
occasion. The powers must be full enough to allow the executive to fight the 
evil with an effectiveness which can extirpate it. At the very least, he must 
have that degree of power which will give him a reasonable chance to meet 
the responsibilities he is expected to fulfill. To be adequate, executive powers 
must also be flexible. They must give the executive sufficient leverage to 
adapt policies to circumstances which are constantly changing. Events 
proceed swiftly and unprcdictably in crisis, and, therefore, impose demands 
for new strategics. These must be forthcoming quickly and in ample measure. 
If policy must be maneuvered clumsily, the executive functions at a serious 
disadvantage. It also is necessary that the executive receive his powers op¬ 
portunely. A crisis probably will worsen if neglected. It may extend beyond . 
control unless vigorous action is taken promptly. The executive must be 
able to attack the evil while there is still a chance to destroy it. His powers, 
however great, will be to no avail if they are conferred only after the crisis 
has progressed beyond the controls which the most vigorous exercise of the 
powers can effect. 

Other conditions must be satisfied if the democratic process is to be opera¬ 
tive in crisis. The powers of the executive must be legitimate in character. 
They must not be assumed by extra-legal means, by sudden and personal 
usurpation. A prearrangement must assure that executive powers in crisis 
will be invoked by an orderly process. They shall not represent aggrandize¬ 
ments of power occasioned by the caprice of a small group or of one man. If 
executive powers bear the stain of illegitimacy, they cannot serve the only 
purpose for which in democracy they are tolerated. They will not be used to 
defend democracy against an evanescent peril. They may be expected to 
destroy the form of government which they profess to defend. 

Executive powers must be subject to safeguards which will assure that the 
actions of the executive do not extend beyond his lawful competence. Only 
through safeguards made effective by the legislature, the courts, and the 
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public will the liberties of the individual be protected from encroachment 
by the executive. When they are transgressed, the executive must immedi¬ 
ately be called to account, so that the act may not serve as a precedent. 

Safeguards may serve another purpose of especially great value in crisis. 
They may afford a prompt review of executive actions by another agency from 
the standpoint of their efficiency. Where there is opportunity for the execu¬ 
tive to improve the quality of his work, the force of criticism must be ap¬ 
plied. The executive may thereafter seek to avoid the errors which have been 
discovered, and which, if allowed to persist, would hamper seriously the 
ability of the nation to combat the crisis. 

On September i, 1939, there began a more difficult test of the ability of 
representative governments to maintain democratic institutions amidst the 
pressures of crisis. On that day war came. In Britain and France, Parliament 
promptly delegated the executive extraordinary powers. For the United 
States the problem was different. We were not directly and immediately in¬ 
volved in the war; we did not become a formal participant until the war had 
run for two years and three months. But during this time the United States 
had important tasks to accomplish. The period from September 1939 to 
December 1941 essentially was one in which the nation undertook extraor¬ 
dinary measures to prepare for the greater crisis of war, with which it 
expected to be visited. We shall refer to this period as the “crisis** or “emer¬ 
gency.** 

From the outset, the shape of things to come was plainly visible to the 
Administration. The more vigorously, the more efficiently America was pre¬ 
pared, the better it could withstand the cataclysm when it broke. Prepara¬ 
tions for modern warfare must be ambitious if they arc to be adequate. They 
must commandeer the strength of the entire economy, its resources, its man¬ 
power, its enterprises. Each of those implements of production must be de¬ 
voted to the common task. They gradually were, in this period, with varying 
effectiveness. The officers of diplomacy must secure favorable alignments vrith 
other nations and conclude whatever arrangements are necessary for our 
strategical advantage in international affairs. Those purposes were transposed 
into realities by the steady conversion of industry to the production of yvar 
material, by the institution of a peacetime draft of manpower, by strengthen¬ 
ing the outer lines of defense through unparalleled agreements with nations 
officially at war. The measures were not, as events proved, premature. Mod¬ 
em warfare requires lengthy preparations well before its advent. The intricate 
task of mobilization is time-consuming. It cannot be delayed until war is 
upon the nation. It is not enough that mobilization is well-planned for 
speedy execution. The burdensome transition it imposes upon national life 
must have progressed far before war comes. The machines of war are complex 
and difficult of construction. They consume a variety of resources which must 
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be assembled early and organized by the methods of mass production. Long 
months must be spent training men in the military disciplines and in the 
knowledge of mechanized warfare. All of this, as we shall see, was an am¬ 
bitious undertaking which required the concentration of extensive powers in 
the executive. 

It will be our purpose to examine this concentration, to determine what 
powers were available to the President in the world crisis. Were those powers 
sufficient to meet the challenge of the crisis, or was there serious omission 
of essential powers? Were they flexible enough to satisfy the need for a 
changing strategy, or were they rigid; did they so confine the President that 
his effort occasionally was clumsy and inefficient? Were they promptly at 
the disposal of the President, or did he acquire them only after serious delays 
which weakened the effectiveness of action when finally the powers could be 
used? 

These considerations arc given added weight when the difficulties of the 
New Deal with the Supreme Court arc recalled. Important powers which 
had been delegated by legislation, such as the National Industrial Recovery 
Act, the Agricultural Adjustment Act, the Guffey Soft Coal Act, the original 
Farm Mortgage Moratorium Act and the original Railway Pension Act were 
considered by the Court to violate the Constitution. Powers which the Presi¬ 
dent felt were indispensable for overcoming the social and economic difficul¬ 
ties of the times had been denied him. Did the President, in the period from 
the invasion of Poland to Pearl Harbor, meet the same obstacles in what was 
essentially a military crisis? Or does the extent of Presidential powers de¬ 
pend upon the nature of the crisis to which they arc applied? Docs the Con¬ 
stitutional law of the United States restrain the President more when he acts 
to combat an economic crisis than when the crisis is principally of a military 
character? 

It will be our concern to determine which of the extensive powers at his 
disposal the President used. Was he more partial to some powers than to 
others, and, if so, is this of any consequence? When confronted with alterna¬ 
tives in the use of powers did he make the best choices; did he use powers 
which would permit more efficient action than would others? Did he use 
powers which, more than others, would permit the operation of the demo¬ 
cratic process, of securing agreement from or informing the people and their 
representatives instead of making seemingly arbitary policies? 

The problem of executive powers in emergency has certain peculiarities in 
the United States which do not appear in the European democracies. In 
Great Britain, the matter of extraordinary powers for the executive is handled 
quite simply and directly. Parliament could, on the eve of the war, pass the 
Emergency Powers Defense Act of 1939* which authorizes the executive to do 
almost anything it wants to do. The Defense Regulations which it issues 
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under the Act may have children and grandchildren. Any authorities or per¬ 
sons specified by the Regulations may issue orders, rules and by-laws for any 
of the purposes for which the Regulations themselves might have Wen made. 
The Act also provides that both the children and the grandchildren shall take 
effect notwithstanding their inconsistency with any Parliamentary enact¬ 
ment other than the enabling act itself. 

The arrangement is not without safeguards. The Defense Act requires the 
Regulations to be laid before Parliament as soon as they arc made. They arc 
immediately subject to possible annulment if an adverse resolution passes in 
either House within twenty-eight days. Another safeguard springs from the 
understanding that, with the exception of urgent or trivial matters, all De¬ 
fense Regulations shall go before the Home Policy Committee of the Cabinet. 
Each of these clearances gives real opportunity for criticism and control.* 

Great Britain enjoys other safeguards which cither do not prevail or are 
not equally efficient in the United States. Publication of executive rules and 
regulations in Great Britain is generally complete and prompt. Except where 
notice would give information to the enemy, the delegations of power made 
by the Defense Act arc not excepted from the requirements of publication. 
There also is the question hour in the House of Commons, which permits 
the members to make searching inquiries of the government and has the 
salutary effect of hastening remedies by the executive where it has been 
inefficient or arbitrary. Britain has a real safeguard in its exceptionally 
competent Civil Service. And there docs not exist the problem of judicial 
review which, in the United States, always threatens disturbance to delega¬ 
tions of power by Congress to the President. 

In France, Parliament could determine whether it would retain powers for 
which it was responsible or delegate them to the executive temporarily. In 
this decision, unlike the United States, the courts had no veto. Extraordinary 
delegations of authority from Parliament were characteristic of the many 
crises France experienced after the First World War. In the Second World 
War, Parliament conferred generous powers upon Daladicr to legislate by 
decree. Parliament reached the height of its liberality in authorizing Daladier 
to dissolve it. This he did in 1939. 4 

The Constitution of the Third Reich vested extraordinary powers in the 
President during an emergency, a rather common occurrence throughout the 
turbulent days of the Republic. Article 48 permitted the President, 4 4 If public 
safety and order be seriously disturbed or threatened . . .,** to "take the 
necessary measures to restore public safety and order; if necessary, with the 
aid of armed force.** For this purpose the President might temporarily sus¬ 
pend the civil liberties and the guarantees of property rights. He was obliged 
only to communicate immediately to the Reichstag the measures undertaken. 
The approval of the legislature was not required for the effectiveness of the 
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measures. The legislature had a power of veto; on demand of the Reichstag 
the decrees of the President were abrogated. 

If Bruening had used his decree powers under Article 48 for inflationary 
rather than deflationary purposes, the Third Reich might have been saved. 
But he fell out with Hindcnburg because the old President refused in the 
Spring of 1931 to consent to a decree which would liquidate and redistribute 
the bankrupt landed estates, many of which were in East Prussia. Bruening 
resigned and Hitler eventually assumed the chancellorship. He then proceeded 
to use decrees under Article 48 to give a color of legality to the transition 
to the Fourth Reich. This perversion of the Article does not, however, refute 
its essential usefulness to the Republic. Indeed, if Bruening had used the 
Article to break up the S. A., as Laval had been forced to use his pleitu 
pouvoirs to break up the Fascist leagues. Hitler might have been avoided. 6 

The American President is handicapped in a way in which the executives 
of these European representative systems arc not. He must, as we shall sec, 
gather his powers in emergency, not from one but from a variety of sources. 
He relies upon Constitutional clauses giving him authority to execute the 
laws and conduct foreign relations. Other powers derive from his position as 
Commandcr-in-Chief of the armed forces. He also must obtain much of his 
authority through statutory delegations. He relics, therefore, upon varied 
and scattered sources of authority. Over none of these does he have absolute 
control; for he alone cannot always say what his powers arc. He also is con¬ 
fined by the separation of powers. The Supreme Court may dispute the inter¬ 
pretations he makes of his authority; Congress may withhold legislation 
which is an essential part of crisis powers. There is then the real danger that 
the President may be without certain powers needed to overcome the crisis. 

II 

When the German armies had swept into Poland and when, after momen¬ 
tary hesitation, Britain and France fulfilled their pledges to Poland by de¬ 
claring war upon Germany, the President proclaimed the neutrality of the 
United States in the conflict. This he was authorized to do by the Neutrality 
Act. He declared that the United States would maintain its neutrality in the 
war between Germany and France, Poland, the United Kingdom, India, 
Australia, and New Zealand; 6 he imposed an embargo upon the exportation 
of arms, ammunition and implements of war to those nations; 7 and pre¬ 
scribed detailed regulations for the observance of neutrality in the Canal 
Zone. 8 The President also directed measures which would immediately 
bolster the nation's defenses. By executive order, he authorized an increase 
in the enlisted strength of the army. 9 The augmentation would cause the 
army appropriations which remained to expire on June 1, instead of at the 
dose of the fiscal year. The President wished to avoid a request to Congress 
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for additional funds. He succeeded by finding the existence of a limited 
emergency which had the legal effect of releasing funds already provided by 
Congress for an increase of military personnel in a contingency such as that 
recognized by the President. 10 Similar increases in the enlisted strength of the 
navy and marine corps also were directed. 11 To protect United States shipping, 
the President ordered the recommissioning of a number of old destroyers for 
patrol duty. 12 For domestic safety, an expansion in the personnel of the Fed¬ 
eral Bureau of Investigation was authorized by executive order. 1 * The Bureau 
was expected to tighten its control over local sources of communist and 
fascist propaganda. 

Two weeks after Germany invaded Poland, the President by proclamation 
called Congress into extra session. 14 He attributed this unusual action to 
“the requirements of an extraordinary occasion.” The real purpose of the 
President was to have Congress amend the Neutrality Act by adopting his 
“cash and carry” plan. Hints by Mr. Roosevelt at earlier press conferences 
had revealed the content of the plan which he would present to Congress. 
War material produced by our factories was to become available to the Allies. 
It would not, however, be transported overseas by United States vessels. The 
restrictions of the Neutrality Act on American shipping would remain un¬ 
changed. Financial entanglements born of transfers of material on credit 
would be avoided by requiring “cash on the barrel” from the purchaser be¬ 
fore any material might leave our shores. The proclamation calling the special 
session gave no intimation of the design of the President that Congress lift 
the arms embargo and otherwise revise the Neutrality Act. The brief White 
House statement accompanying the proclamation also was unspecific. 15 

Some days elapsed between the issuance of the proclamation and the actual 
convening of Congress. During the interval public opinion could be sounded 
out for the benefit of the President and Congress alike. Although anxious to 
have a Neutrality Act to his liking at the earliest moment, the President 
nevertheless felt that delay was to his advantage, that European develop¬ 
ments would attract the public to his point of view. He recognized that 
neutrality revision was a matter of delicacy and that his most considerable 
antagonist was the sentiment of a great part of the public that the sale of 
munitions would draw the United States into war. 15 

hi his message to the extraordinary session, 17 the President requested that 
its work; be confined to the Neutrality Act. All other matters should be left 
for the next regular session. Despite the general nervousness provoked by the 
advent of war, the President did not ask for additional appropriations to 
strengthen the military establishments. He outlined his “cash and cany** 
plan and argucchthat its adoption would make more certain the nation's re¬ 
maining at peace. With the hope of winning over some of his variegated 
opposition, he stressed the necessity of preventing war credits to belligerents 
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and the carrying 'by American vessels of war material purchased by foreign 
governments. To assuage other quarters, the President was willing that 
American ships be restricted from entering war zones. He believed, however, 
that this objective would be difficult to realize by statute. The war of move¬ 
ment would ramble far and suddenly. War zones would change with such 
celerity and frequency that it would be impracticable for Congress to fix them 
by statute. The President recommended that the matter be handled by the 
State Department or some other administrative agency. 

The conflict over the Neutrality amendment was between the desire that 
the country remain at peace at any cost and the desire to aid nations with 
which the United States was in sympathy. Those opposed to the President 
considered the two objects irreconcilable. The President sought to identify 
himself with the “kceping-Amcrica-at-pcacc" sentiment. His strategy was 
keynoted in his remarks to the extraordinary session that “. . .by the repeal 
of the embargo the United States will more probably remain at peace than if* 
the law remains as it stands today.'* The opposition to the President styled 
itself the “peace bloc." Led by Senator Borah, it warned that the adoption 
of the cash and carry plan would make the United States a participant in the 
war. 

The legislative opposition to the President reflected a body of opinion 
which had a considerable following in the country. It was an opinion which 
drew its premises from the traditional demand for isolation. It was supported 
by the resolve, made in the bitter aftermath of the last war, never again to 
become entangled in a European conflict. There were also other influences 
such as the revelations of the Nye inquiry into the armaments industry and 
the psychological impact of Munich upon American opinion. Out of those 
influences grew the belief that Europe had best stew in its own juice while 
American concerned itself entirely with its own affairs. 

Mr. Roosevelt wished to bring the “cash and carry" issue to swift con¬ 
clusion. He kept the legislative track clear for the neutrality debate. Execu¬ 
tive departments and agencies were asked to withhold their favorite legisla¬ 
tive projects and the President refrained from making nominations for vacant 
offices. 18 He did not otherwise participate in the legislative situation, for his 
advisers suggested that interference might cause a flare up in Congress over 
the matter of Executive powers. 19 Except for the repeal of the arms embargo, 
the President gave his Congressional lieutenants a free hand to compromise 
on any part of the program. There followed the inevitable parliamentary bar¬ 
gaining over provisions of the amendment to gain support for the Adminis¬ 
tration. Senator Pittman attempted to win over a part of the opposition by 
adding to the bill a section which would prohibit American ships from carry¬ 
ing any material to a belligerent. Further provisions were added to limit the 
President's discretionary powers. The compromises fulfilled their intended 



INTRODUCTORY 


9 

purpose and enabled the Administration to prevail at the final voting. The 
“cash and carry'’ plan, now law, was the first great inroad made by the 
President upon the protective devices of neutrality arranged to guarantee 
peace for the United States in a world at war. 

Mr. Roosevelt now wished Congress to adjourn. He had no further use for 
it. To persuade Congress to his viewpoint, Mr. Roosevelt projected an “ad¬ 
viser to the President” plan, designed to safeguard the interests of Congress 
after its adjournment. The President asked the leaders of the two major 
parties in the Senate and the House to remain in Washington between the 
close of the extraordinary session and the beginning of the regular session in 
January. The Congressmen gave assurances that they would do so. It was the 
idea of the President that he would consult with them at frequent intervals 
on the course of events, particularly in foreign affairs, and on “. . . the need 
for future action in this field, whether it be executive or legislative action.” 
The plan failed. At the close of the special session, the Congressional party 
leaders who had been expected to remain, promptly abandoned Washington 
for their constituencies. As Mr. Martin and Mr. Rayburn put it, if an emer¬ 
gency should arise they would return to the capital promptly by airplane. Mr. 
Roosevelt did not insist on their remaining in Washington. He would not, 
as he put it, wish to “keep them from campaigning.” 20 

But Mr. Roosevelt also became concerned with campaigns. For a consider¬ 
able time after the European war had begun he was largely preoccupied with 
strategy for winning himself a third term as President. That involved a policy 
of non-commitment, not only on the question of candidacy, but also on issues 
whose resolution was necessary for adequate crisis preparations. His message 
to the Congress which convened in January 1940 contained no comprehensive 
plan for handling the crisis. Mr. Roosevelt made only two specific legislative 
requests. He asked for an increase in armaments and in taxes to support them. 
And he urged the reenactment of the Reciprocal Trade Agreements Act 
which was due to expire in June. The President had the political sagacity to 
avoid any other recommendations. They would invite antagonisms which 
might disturb the impending elections. 

In its beginnings, the crisis did not greatly transform the every-day life of 
the United States in expectation of more difficult days ahead. The prevailing 
attitude, on the whole, was one of confident indifference. It had been no 
exaggeration to describe the emergency, in the context of this attitude, as 
“limited.” The response to the pressures of crisis was indifferent largely be¬ 
cause the pressures themselves were slow in exerting an apparent influence. 
The winter of 1939 and early 1940 was one of inactivity for which the Allies 
were grateful. In December 1939, Daladier had told the Chamber of Deputies 
that by the end of November the Army had lost only 1,136 men, the Navy 
156 and the Air Force 41. “I prefer,” he said, “the situation in December 1939 
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to that of December 1914," when more than 450,000 Frenchmen had fallen. 

When the Germans and the French failed to assume the demeanor expected 
of foes, the American public became uninterested. It was not alarmed. The 
undercurrent of fear essential to any crisis did not exist. Nor did the country 
feel any anxiety emanating from Washington. Mr. Roosevelt appeared to 
assume, with his military advisors, that the French army was the best 
trained and equipped in Europe. And it was buttressed by the impenetrable 
Maginot line. The Germans were thought to be less well armed with their 
ingenious concoctions of substitute materials. It was unbelievable that they 
should become a serious threat. This view prevailed until the upheaval came 
in June 1940. Not until then did the American public or its government 
awaken fully to the crisis. 

When France collapsed in June, the tone of public affairs changed. It be¬ 
came assumed, rather generally, that the future would abound in challenges 
and that immediate preparations were appropriate. Intentions were not, 
however, readily transposed into deeds. Even with France fallen, there was 
a lag between the first apprehensions of danger and the undertaking of real 
measures to cope with it. Although the danger had become apparent in 
June, not until Fall did Congress enact certain measures indispensable to 
military preparations. The interval between the awakening and the first 
constructive action was extraordinarily long. Mr. Roosevelt, appearing be¬ 
fore Congress, had asked for unprecedented sums to finance the preparation 
of the country's defenses to assure its safety against any attack from abroad. 
But Congress was unhurried. The estimates for the armament program had 
been prepared in June. They were not enacted until September. Until then the 
War Department was without legal power to conclude a contract for muni* 
tions or other implements of war.* 1 Congress was equally dilatory with the 
Selective Service Act. The bill was introduced in June. It was not enacted 
until September. Mr. Roosevelt remained aloof from the legislative struggle 
over a military service law when his intervention might have hastened the 
matter to settlement. The first feelers on the Lend Lease plan had been sent 
out in the Winter of 1940; the legislation was not enacted until the Spring 
of 1941; price control legislation was introduced in July; when Pearl Harbor 
came, it still was being debated. But Congress was not alone in its tardiness. 
The President did not always display remarkable speed in converting the 
Administration to an emergency basis. Some agencies which he created 
especially for crisis purposes made their appearance late. The Economic De¬ 
fense Board, the Office of Civilian Defense, and the Office of the Coordinator 
of Inter-American Affairs were not created until four or five months before 
the United States entered the war. The Office of Price. Administration and 
Civilian Supply was not established until April 1941. The Lend Lease Act 
was passed Much 9,1941, but the President did not institute the administra- 
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tion of the Act until May z. A draft of price control legislation lingered in 
the White House before finally it was released, after some months, for in¬ 
troduction in Congress. 

But Mr. Roosevelt was, as we have remarked, very prompt in characteriz¬ 
ing the circumstances confronting the nation as an “emergency.’* What were 
the legal effects of this designation? Did it create new powers? Did it release 
powers which are held in abeyance until an “emergency” occurs? The word 
“emergency” is not to be found in the Constitution. But the Constitutional 
provisions relating to war, invasion, insurrection, and to the use of the 
militia to execute the laws of the Union, are descriptive of situations which 
have the essential qualities of crisis. For each of these situations, the Con¬ 
stitution provides extraordinary powers. The Founding Fathers may have 
believed that the enumerated situations encompass every occasion conceiv¬ 
able as emergency. A general emergency provision would, therefore, be 
redundant. 

The relation of emergency to Constitutional powers has been defined by 
the Supreme Court. Emergency does not “create” new Constitutional power. 
It docs not “increase granted power or remove or diminish the restrictions 
imposed upon power granted or reserved.” This doctrine is strengthened, in 
the view of the Supreme Court, by the historical circumstance that the Con¬ 
stitution itself was adopted in a period of grave emergency. Its grant of 
powers was, therefore, determined in the light of emergency. They arc not 
altered by emergency. But while emergency docs not create power, emergency 
may furnish the occasion for the exercise of power. Emergency may afford 
the reason for the exertion of a power already enjoyed. Application of the 
rule requires several determinations. First, there must be an acquaintance 
with the circumstances; their jeopardy to the public interest must be fully 
appreciated. And it must be ascertained whether “the power possessed em¬ 
braces the particular exercise of it in response to particular conditions.” 22 

In effect, the Supreme Court is recognizing that in extraordinary times, 
government must do extraordinary things, some of which, in easier times, 
might not be in keeping with the Constitution. The Court could not hope to 
object successfully to measures needed to save the nation in the peril of 
emergency. But the Court may reconcile itself to these measures by its doc¬ 
trine on emergencies. The doctrine serves still another purpose. The Court is 
given an opportunity to review the actions of the President and Congress 
undertaken in the name of emergency. The Court may examine the facts to 
discover whether there is an emergency and whether the measures are required 
by the facts which comprise the emergency. The Court can and has disagreed 
with Congress and the President on both these matters of judgment. 

The significance of “emergency” is of a statutory rather than a Constitu¬ 
tional character. Since the First World War, the word has appeared fire- 
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qucntly in the statutes. For purposes of statutory draftsmanship ‘ ‘emergency* ’ 
has become a term of convenience. Its comprehension of a variety of situa¬ 
tions, the detailed characteristics of which cannot be accurately previsioned, 
makes it a useful device for legislative generalization when specificity is 
neither possible nor desirable. With the advent of the New Deal, the word 
found a common currency beyond the drafting rooms. It became almost a 
household term in the service of Franklin Roosevelt. The word merited gen¬ 
eral acceptance, for it described with accurate brevity the state of affairs in 
1933. Although an enemy of any “fear” psychosis which might grip the 
public mind, the President, nevertheless, frequently employed “emergency,** 
a disquieting word, in his public messages and addresses. The researches of 
Mr. Bruce Barton disclose that in the experience of the New Deal until 
March 1939, the President used the word in thirty-nine occasions in a context 
illuminating its horrific implications. 28 

The President, upon proclaiming an emergency, could tap a great reservoir 
of statutory powers. The availability of those powers is made to depend by 
the statutes upon the existence of a situation recognized by the President as 
an “emergency.** 24 In that event the powers arc released for the use of the 
President. It is comparatively recent that the President has had at his dis¬ 
posal such extensive sources of statutory authority in crisis. In the Civil War, 
the most important powers employed by Lincoln originated directly from the 
Constitution, but in the First World War, Wilson derived many of his es¬ 
sential powers from the statutes. 26 A considerable portion of those statutes 
had been enacted in anticipation of war. For the economic crisis of 1933, 
the powers of Franklin Roosevelt sprang predominantly from statutes con¬ 
ceived especially for the occasion. And in the present crisis, Mr. Roosevelt 
enjoyed a generous inheritance of statutory authority from previous crises, 
both military and economic. That authority became immediately applicable 
upon the recognition by the President of a “limited** national emergency, 
“in connection with the observance, safeguarding, and enforcement of 
Neutrality and the strengthening of the national defense within the limits 
of peacetime authorizations.'* 

These arc some of the statutory powers Mr. Roosevelt might exercise upon 
finding a national emergency: he might increase the strength of the armed 
forces and order reserves and retired officers to active duty; he might regulate 
transactions in foreign exchange, transactions by Federal Reserve banks, 
and waive or modify monthly apportionment of appropriations; he might 
take over power houses, dams, conduits and reservoirs for the manufacture of 
munitions or any purpose involving the safety of the United States; he might 
suspend the eight-hour day for persons engaged in work covered by govern¬ 
ment contracts; he might suspend or amend regulations governing radio and 
wire communications; he might direct preferences and priorities in trans- 
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portation; he might requisition any American vessel, terminate charters of 
Maritime Commission vessels, suspend provisions relating to the citizenship 
of officers or crews, and regulate the movement of all vessels in territorial 
waters. 26 

The President was careful to stress in a press conference that the emergency 
which he had recognized was a limited one, that it was intended to permit 
the invocation of only a few statutes which would allow the necessary pro¬ 
tective arrangements to be made against a spreading of the crisis. Otherwise, 
the vast collection of statutes at his disposal would not be used. The emer¬ 
gency was therefore “limited” in the sense that in the opinion of the Presi¬ 
dent it warranted the use of only a few of the many available statutory 
powers. 27 This description of the emergency originated with the President. 
There is^no basis for it in the statutes. They pertain usually to a “national 
emergency” without specifying its intensity, whether “limited” or “un¬ 
limited.” A recognition of an emergency by the President called all of these 
statutes into play. Mr. Roosevelt was, therefore, entirely free to select the 
statutes which might be comprehended by his notion of a “limited emer¬ 
gency.” Whatever restraint might affect his choice would be self-imposed. 
His refinement of emergencies appears to have been prompted by a concern 
with public relations, rather than with any fine legal distinctions. Mr. 
Roosevelt felt that “. . .if one were to issue a Proclamation of National 
Emergency without any limitation, scare headlines might be justified, be¬ 
cause, under that, the Executive could do all kinds of things.” All actions 
of the government in the emergency which had been recognized would be 
done, the President declared in his press conference, on a peace-time basis. 
Neither the defense of the country nor its internal economy would be placed 
upon a war footing. 

In June 1940, with France on the verge of collapse, the situation was im¬ 
mensely more serious than it was in September 1939. The occasion called for 
greater measures than had previously been extended by the government} Mr. 
Roosevelt therefore proclaimed an “unlimited” national emergency. 28 His 
proclamation ordered that the military, naval, air and civilian defenses of 
the nation be made ready to repel any acts or threats of aggression against the 
Western Hemisphere. The President called upon “all the loyal citizens en¬ 
gaged in production for defense to give precedence to the needs of the nation 
to the end that a system of government that makes private enterprise possible 
may survive.” Workmen, as well as employers, were asked to merge their 
“lesser differences in the larger effort to insure the survival of the only kind 
of government which recognizes the rights of labor or capital.” The co¬ 
operation of state and local officials with the civilian defense agencies of the 
United States was solicited to assure internal security against “foreign di¬ 
rected subversion and to put every community in order for maximum pro- 
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ductive effort and minimum waste and unnecessary frictions/* The President 
exhorted loyal citizens to "place the nation*$ need first in mind and in action 
to the end that we may mobilize and have ready for instant defensive use all 
the physical powers, all of the moral strength and all of the material re¬ 
sources of this nation.*’ Insofar as the statutes whose availability depended 
upon the finding of an emergency were concerned, the President had cast off 
the self-imposed restraint of the limited emergency proclamation. Now, with 
the international situation dangerously deteriorated, the President was pre¬ 
pared to avail himself freely of the great reservoir of statutory powers. He 
would use the abundance of authority at his command to speed the improve¬ 
ment of the nation’s military defenses and to harness the economy for de¬ 
fense production. 

For the public, the proclamation epitomized the challenge with which 
the nation was confronted. It was a reminder that the national energies must 
be intensified to prepare for the difficult days ahead. The costs would be 
fabulous, the sacrifices great. The lives of all would undergo an unprecedented 
transformation. The proverbial "man in the street" must look to more 
vigorous pursuits. He would soon become the man in the armed services and 
in the defense plants. These, the declaration was designed to impress upon the 
public, were but the inevitable consequences of the peril of the hour. And 
Britain also might take comfort from the proclamation. Her fortunes in 
France had gone badly. Britain would now be heartened by the confidence 
that America had at last recognized the ominous portent of things to come 
and had resolved to meet them in ample measure. 

Congress or the Courts sometimes may not agree with the President that 
there is an emergency. With each branch able by its own action to determine 
the existence of an emergency, conflicts in judgment arc sometimes inevitable. 
At the close of the First World War, the Courts denied that the President 
might exercise certain statutory powers which were available only in an 
emergency. The Supreme Court, in Block v. Hirsh™ ruled that the emergency 
provoked by the War no longer existed. The President could not, therefore, 
continue to enforce the rent control statutes conceived only for emergency 
purposes. The opinion of the Court prevailed over the views of the President. 
No really serious consequences issued from the differences between the two 
branches, for those were less dangerous days. In the present crisis, the prompt¬ 
ness With which the Chief Executive recognized it is in sharp contrast with 
the reluctance of Congress to give precise acknowledgment to its existence. 
In the Selective Service Extension Act of 1941, t0 Congress expressly confined 
its acceptance of the emergency found by the President to the purposes of the 
Act. Beyond that. Congress would not commit itself to an agreement with 
the President on the state of national affairs. 

However that may be, the proclamations of emergency by the President 
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served yet another purpose. They drew attention to the position of leader¬ 
ship occupied by the Presidency in crisis and acknowledged the responsi¬ 
bility of the office for action. They promised that the measures for vanquish¬ 
ing the crisis would be offered in appropriate quantity. The Presidency, it is 
assumed, is the office most capable of supplying the qualities which success¬ 
ful resistance to crisis requires. The office permits, if the incumbent is so in¬ 
clined, celerity of action in forceful measure, and skill and flexibility in the 
handling of the perplexities which crisis engenders. But those advantages of 
the Presidency must be regarded as potentialities rather than working 
characteristics. There is no guarantee that the incumbent will supply them 
in crisis. The leadership which the country expects of him may not be forth¬ 
coming. He may lack the essential qualities of leadership, or he may be indis¬ 
posed to a policy of action. However great the pressure of crisis, he may re¬ 
solve that the wisest of policies is inaction or, at the most, of cautious and 
limited action. In the circumstances, especially if the public wills it, the 
pendulum of leadership may swing to Congress. It will direct national 
policies, albeit clumsily and not without confusion. 

The failure of the Presidency to supply leadership may have many causes. 
It may be that the incumbent docs not enjoy the faculties for effecting the 
vigorous and forthright policies required in crisis. That unfortunate cir¬ 
cumstance marked the tenure of James Buchanan. 81 He held office when the 
turmoil of public affairs placed a premium upon an assertive leadership. But 
resolution and the competence to grasp.and to resolve differences were not 
qualities within his command. The Presidency was tardy in offering the 
brand of leadership which the country needed. 

The influence of the President also may be reduced by the confining in¬ 
terpretations to which he subjects his powers. A President may conscienti¬ 
ously exclude himself from the making of the most important crisis policies 
upon the belief that they arc beyond his power. He may not, therefore, wish 
to influence their resolve. In 1809, Madison was extremely partial to war. 
But in his relations with Congress, he carefully overlooked his personal 
preferences in policy and refrained from influencing the decision whether or 
not the nation would go to war. It was Madison’s belief that Congress alone 
should decide. To it the Constitution had committed the responsibility for 
declaring war. He would not influence the legislative judgment in any way. 
From the time when he entered the White House in 1809, Madison did not 
exert the slightest pressure upon Congress for a decision coincident with his 
viewpoint.** 

The basic policies of the President may not always be acceptable to the 
public in crisis. However meritorious the policies, the President will fail to 
supply the leadership which the nation awaits. The experience of Mr. 
Hoover after the coming of the economic depression is rather well fitted for 
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this description. The difficulty with the President’s leadership lay essentially 
with its premises. They were not likely to produce policies which might 
overcome the depression. The country looked for a new leadership governed 
by more realistic premises. The leadership of Franklin Roosevelt promised to 
satisfy the public want. 

Public opinion, sometimes precise, sometimes vague and uncertain, may 
have a fluctuating influence upon the use of powers in emergency. At times, 
the President may lead public opinion and attempt to mold it to his point of 
view. On other occasions, he may be exceedingly circumspect in accommodat¬ 
ing his policies to what otherwise would be an unfriendly public. But a 
President also may become emboldened by contrariness. He may choose to 
buffet an aroused public opinion without fearing the consequences. Adams 
displayed that determination in 1799. The country wished to go to war. But 
the President refused to concur. His viewpoint prevailed and the nation was 
spared a costly struggle. The President sacrificed not a little for his convic¬ 
tions. He wrecked the Federalist party by commencing negotiations which 
led to a settlement with France. He was defeated in the ensuing elections 
principally because he had used his office to withstand a popular clamor 
for war. 18 

The extent of emergency authority also is contingent upon the general 
premises with which the President interprets the powers of his office. Presi¬ 
dential powers, whether derived from the Constitution or the statutes, have, 
for the most part, eluded a close and permanent definition. It is their charac¬ 
teristic vagueness that has given the office an advantageous flexibility to 
meet crises of varied severity. Much depends, therefore, upon the President’s 
personal view of his office. He may be exacting in his search for specific 
authority, extremely solicitous not to overstep the confinements of law. He 
possibly may have a contrary view, a liberality of interpretation which 
accommodates the office to the peril of the times. That was the position of 
Theodore Roosevelt. He rejected the view that “what was imperatively 
necessary for the nation could not be done by the President unless he could 
find some specific authorization to do it.’’ Mr. Roosevelt acted upon the be¬ 
lief that it was his duty as President to do anything the needs of the nation 
demanded. His only restraint was the express prohibition of the Constitu¬ 
tion or the statutes. Otherwise, the President was enabled to act in behalf 
of the public interest in whatever manner and with every measure the 
exigency might require.* 4 

Mr. Taft was disposed to the opposite extreme. He objected to the Roose¬ 
velt view, that it assumed 1 ‘an undefined residuum* * of power to rest with the 
Presidency. The doctrine was objectionable because, essentially, it was un¬ 
safe. It had no limitations which would admit ready application. It might, 
in emergency, produce results of a dangerously arbitrary character. The safer 
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doctrine, in Mr. Taft’s estimation, was that the President may exercise no 
power which cannot “be fairly and reasonably traced to some specific grant 
of power or justly implied and included within such express grant as proper 
and necessary to its exercise/' The grant of power must be found cither in 
the Constitution or an act of Congress. Aid from these sources failing, the 
President is without power.* 6 

The success of the President in crisis is dependent, in large measure, upon 
his ability to attract the willing support of others. He must persuade, he 
must cajole Congress to work in concert. He must convince a doubtful public 
of the wisdom of his policy. These are no mean tasks. Their accomplish¬ 
ment may require all of the acumen and tact which the President can muster. 
He may more readily meet with success if he is favored with a personality 
which has political appeal. He will then more probably persuade Congress 
to his support and command the confidence of the public. His real powers in 
emergency, those which are actually used, will be expanded by that ac¬ 
complishment, for his policies may become more ambitious. But when the 
personality of the President works to his political disfavor, his powers, 
however great in theory, will, in realization, be far short of their potential 
fullness. 

The danger of executive powers in crisis, even from the standpoint of the 
Presidency, may lurk in their abundance. With a plenitude of power at his 
command, the President may undertake too much. Many projects are com¬ 
menced which become his direct concern. They require an effort which is 
beyond the stamina and alertness of one man. The matters could be handled 
with greater skill and care by less harried subordinates. But the President 
may persist. His efforts will foster a scries of policies ineptly conceived and 
executed. That unfortunate result can be avoided only if the President 
realizes his suitable “span of control," that he must limit the matters which 
receive his personal attention. The great remainder must be delegated to 
competent subordinates. The process imposes two essential determinations 
upon the President. First, he must distinguish from the mass of executive 
business those matters which from his station arc of especial importance. 
To them he shall give his personal concern. The others he shall assign to 
subordinates. The President must be circumspect in his choice of staff, for 
the prohibitive volume of work makes him seriously dependent upon their 
judgments. He must select men who have the proper competence for the tasks 
at hand. He must be a keen perceiver of men, of appraising their dependabil¬ 
ity, their strength and failings, and their appropriateness for his Admin¬ 
istration. 

So much for the President's administrative habits as a determinant of his 
powers. We shall now consider the powers themselves for foreign relations, 
military affairs, and the home front. 
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T he Constitution is remarkably inexact concerning the distribution of 
responsibilities between the President and Congress for the making of 
foreign policy. Its most explicit language is confined to the mechanics 
of diplomatic administration . 1 Otherwise, it is summary and indefinite. 
The uncertainty of Congress and of the President over their rightful powers 
has provoked struggle for mastery from the very beginning. Divisions of 
authority between the two branches have been arranged by the rough 
arbitrament of competition. The predominant share of responsibility has 
fallen to the Presidency. 

Accretions in Presidential authority frequently have found legal justifica¬ 
tion in the “Executive power” clause, always a peg on which to hang un¬ 
assigned powers. The clause permits generous interpretations. And the 
recognition of the great authority adhering to the Chief Executive is fortified 
by its treatment as inherently policy-making, independent of equivalent 
Congressional participation. It is not, therefore, extraordinary that perplex¬ 
ing issues concerning the direction of foreign affairs have been resolved, for 
the most part, by administrative and political considerations rather than by 
judicial interpretations of the Constitution . 2 Largely because of the special 
administrative conveniences it can offer, the Presidency has become pre¬ 
eminent in the making of foreign policy. Those conveniences may become 
apparent from an examination of the powers and methods by which the 
President conducts diplomacy. 


II 

When Mr. Churchill became Prime Minister, the President arranged to 
have a telephone connection pf his own direct to No. io Downing Street. 1 
Over the transatlantic wire the President and the Prime Minister could com¬ 
municate immediately and at will. The telephone permitted the red tape and 
formality of the ordinary brand of diplomacy to be replaced by directness and 
simplicity of expression. Some issues, which otherwise would require a 
series of formal exchanges, might by aid of the telephone be speedily re¬ 
solved on the occasion they arose. Strategy could be framed promptly upon 
the receipt of the most recent intelligence. 
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The telephone worked for Mr. Roosevelt an especially great service when 
he was without an ambassador. Mr. Kennedy had come home from London 
and was not returning. He was entirely out of sympathy with the British 
government. Mr. Roosevelt did not wish immediately to appoint another 
ambassador. To overcome his lack of representation, the President relied 
principally upon two devices. He entrusted an increasing amount of business 
to personal representatives assigned to London with special tasks and, in 
addition, transacted important matters himself with the Prime Minister by 
telephone. For many matters of diplomatic negotiation, the President, by 
use of the telephone, became his own ambassador to London. The loss of 
Mr. Kennedy’s services was no really great liability. The President was able 
to negotiate personally with the Prime Minister at will on the vital ques¬ 
tions of the hour. 4 

The use of the telephone by the President as an instrument of diplomacy 
has the pitfall that he may assume upon himself the burden of an excessive 
number of negotiations. Too many policies become the responsibility of only 
one individual and, consequently, do not receive the full consideration and 
careful execution they deserve. Or, the President may be extraordinarily 
attentive to the minute details of a single matter of negotiation and delay 
unduly the consummation of an agreement. Under these circumstances, the 
specialized knowledge available to the President may be neglected as well 
as the services of men skilled in the ways of diplomacy. The work of negotia¬ 
tion may become hampered by haste and lack of sufficient information. 

The airplane also speeded the processes of diplomacy. International con¬ 
ferences could be held more promptly when personnel were transported 
swiftly to the place of meeting. The airplane offered another important ad¬ 
vantage as a mechanism of diplomacy. The President need not rely entirely 
upon the reports of “spot-observers,” upon the reactions of the regular 
diplomatic personnel. He could dispatch by airplane persons who might 
have deeper insights into a problem and receive a prompt and personal re¬ 
port. There was, to illustrate, much doubt that England, in the summer of 
1940, could survive the German air attacks. Military experts in the United 
States had become gloomy prophets, and our ambassador at London com¬ 
municated little that would disturb their predictions. But the President felt 
otherwise and advised the General Staff that a new survey made in England 
by a competent observer would be helpful. The chief of war plans for the 
General Staff, Brigadier General George V. Strong, was accordingly flown to 
London. He was given ample opportunity by the British to review the entire 
scene, in its military and civilian aspects. He shortly flew back to the United 
States and could lay his findings before the President almost immediately 
after he had made them. 6 

With the aid of the airplane, Mr. Churchill became a visitor at the White 



FOREIGN RELATIONS 


zo 

House. He and Mr. Roosevelt in their personal association could dispose of 
many perplexities appertaining to Anglo-American cooperation. Matters 
which defied settlement by correspondence, the regular diplomatic channels, 
or even by transatlantic telephone, might be thoroughly canvassed during 
a sojourn of Mr. Churchill in Washington. How effective the conversations 
were is difficult to ascertain at this time. In the years ahead information, 
now confidential, may be revealed which will give a basis for appraisal. 

The messages of the President to the rulers of other nations frequently 
were important statements of his foreign policy. He was diligent in sending 
messages of sympathy to the governments of nations which fell victims to 
German invasion. He reported to King Leopold that the attack upon Bel¬ 
gium “shocked and angered" the American people who hoped that “the 
policies which seek to dominate peaceful and independent peoples through 
force and military aggression may be arrested." 6 Usually the messages were 
couched in general terms, involving in themselves no definite commitment. 
But they indicated the basic attitude of the President on the international 
situation. 

The Presidential messages often were last hour appeals against action 
which might spread the holocaust of war. Such were the abortive messages 
of Mr. Roosevelt to Mussolini pleading against the enlargement of the war 
area by Italy’s entrance. 7 Mr. Roosevelt also appealed directly to Hirohito 
concerning the heavy troop concentrations made by Japan in Indo China. 8 
The message conveyed a final appeal that Japan and the United States “agree 
to eliminate any form of military threat." 

One of the processes of diplomacy is the making of inquiries by one 
government of another. The inquiries may pertain to harmless subjects of 
routine importance. But when the cataclysm of war is impending, an inquiry 
may become an ultimatum in the last hours of “peace." As the diplomatic 
representative of the nation, the President may make inquiries in the course 
of discharging his duties. The content of his messages is entirely the making 
of the executive branch. 

On December 3, 1941, Mr. Roosevelt disclosed that he had asked the 
Japanese government to explain its sending of considerable military forces 
into Indo China, which infcrcntially would serve as a jumping-off place for 
an attack on the Burma Road and Thailand. The message expressed the hope 
of the President for a prompt reply. In response to questions put at his press 
conference, the President insisted that the message was not an ultimatum. 9 

The President determines the eligibility of foreign diplomats under the laws 
of the United States. 10 He may refuse to receive them, demand their recall, 
and order their dismissal. The President also may recall our diplomatic 
representatives. In 1938, for example, Mr. Roosevelt removed our ambassador 
from Germany as a protest against Nazi treatment of the Jews. 
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States first requested the recall of a foreign agent in April 1941. The Italian 
government was asked to remove a naval attach6, Admiral Alberto Lais, 
who was accused of sabotaging Italian ships in American ports. More drastic 
was the order issued by our government in June 1941 that the German 
government close all of its consulates and designated travel and other 
agencies in the United States. The measure was just short of a formal break¬ 
ing in diplomatic relations. The United States charged that the official 
German agencies were indulging in hostile activities. Later in June a similar 
order was issued to the Italian government. Precedents for this power may 
be traced as far back as George Washington. He did not consult Congress in 
demanding the recall of Genet. His avoidance of Congress set an example 
which has been followed consistently by succeeding Presidents. The Presi¬ 
dent has, therefore, a monopoly of a power which, when exercised, is of 
exceptional consequence in diplomatic affairs. With it he may bring about a 
straining of relations which perhaps may be in keeping with his basic 
foreign policy. 

The Presidents power to recognize the independence of governments, al¬ 
though not expressly conferred by the Constitution, is implied from the 
stated power to enter into diplomatic relations with other nations through 
the making of treaties and the exchange of envoys. 11 By its use, the President 
can give ready and forthright expression to his foreign policy. Recognition 
by one government of another might be interpreted as an unfriendly align¬ 
ment by a government antipathetic to the recognition. The power can, there¬ 
fore, create the antagonisms which, for purposes of policy, as conceived by 
the President, might be momentarily desirable. 

After the fall of Denmark, the power of recognition played the predomi¬ 
nant role in our diplomatic maneuvers for securing Iceland. Previous to the 
occupation of the strategic island by the United States, the State Department 
announced that direct diplomatic relations would be established with the 
government of Iceland. Secretary Hull was of the view that Iceland should 
be considered a separate political entity even though the King of Denmark 
was also the King of Iceland. With recognition established, the necessary 
legal prerequisites were satisfied for the swift conclusion with the Icelandic 
government of an Executive Agreement implementing the occupation of the 
island by United States troops. 12 The executive had acted with speed when 
the occasion demanded. 

The President also must decide whether to-recognize territorial conquests. 
With nations succumbing rapidly to the German armies, the President was 
compelled to speak on the willingness of the United States to recognize the 
superseding governments. When France fell, the President refused to recog* 
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nize the infringement by force of the "independence and territorial integrity 
of France." 1 ® 

Senator George also introduced a resolution for Congress to affirm a policy 
to which the United States had been committed at the Havana Consultative 
Meeting of Pan-American Foreign Ministers. 14 The Meeting of the twenty- 
one American Republics had agreed not to permit the transfer of sovereignty 
of any European possession in the Western Hemisphere to another non- 
American power. In the House, a companion resolution was introduced 
which, as Chairman Bloom of the House Foreign Affairs Committee pointed 
out, had the approval of the State Department. Upon passage of these resolu¬ 
tions, the State Department, on June 19, addressed identic notes to Ger¬ 
many and Italy declaring that the United States would never countenance 
any attempts to transfer territory in the Western Hemisphere. 

Congress, by these resolutions, endorsed the policy of the President which 
had been promulgated at Havana. Its concurrence, while politically ad¬ 
vantageous, was not indispensable to the immediate assertion of the policy. 
If Congress had dissented, there probably would have been no immediately 
effective action it could undertake as counterpoise. The check by the Senate 
upon the President, through its sharing in the appointment of ambassadors 
and other public ministers and consuls, would not operate in the determina¬ 
tion of the French question. There would be no occasion to appoint diplo¬ 
matic officers, as the United States had representation in the territories. Nor 
would the power of the House be any more effective. Its ability to restrain 
Presidential policy by refusing to grant funds necessary for its implementa¬ 
tion would be to no avail. The policy of the Administration was not de¬ 
pendent upon an additional grant of funds. 

The President, at a press conference in February 1940, revealed that the 
Under Secretary of State, Mr. Welles, would go abroad on a special mission. 
His entire purpose would be to advise the President and the Secretary of 
State on the current outlook in Europe. Mr. Welles would not be authorized 
to make any proposals or commitments in the name of his government. 
And the statements he received from officials of the governments visited 
would be kept in the strictest confidence. 15 The Welles mission aroused con¬ 
siderable speculation. Not a few observers believed that the Under Secretary 
bore a grandiose peace plan. The tour was followed with keen interest by 
the press as it progressed through Italy, where the Under Secretary had con¬ 
versations with the King, Mussolini, Ciano and the Pope, and then continued 
into France, Germany and Great Britain. Upon his return to the United 
States, Mr. Welles was extremely reticent about his conclusions and the 
White House gave no inkling of the nature of his report. 

The Welles venture is in keeping with a long established practice of the 
Presidents to assign to personal representatives the performance of special 
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diplomatic missions. The Senate is not consulted by the President upon the 
selection of these representatives. The practice permits the President to choose 
for the negotiation of great matters men in whom he has especial con¬ 
fidence. Many ambassadors and ministers, often holding office as political 
reward, may not be thought qualified by the President for the special task. 
The subject of inquiry may, nevertheless, require handling by officials of 
considerable standing within the Administration. The most satisfactory 
recourse of the President is to draft the services of a competent adviser with 
the prestige of high rank in White House circles. And if the purpose of the 
President is to acquire information, it may be more readily accessible to his 
personal representative than to regular diplomatic personnel. The essential 
object of the Welles tour was to obtain information which apparently the 
ordinary emissaries of the President no longer were able to gather. The 
practice also lends an clement of flexibility in the assignment of personnel 
to varied and intricate phases of foreign policy. Men with an exceptional 
comprehension of a specialized subject can be given the responsibility for its 
negotiation. They can devote their full time and entire energies to the parti¬ 
cular task at hand. If negotiation is entrusted to the regular diplomatic 
personnel, they arc distracted by matters arising in the ordinary course of 
duty. 

The use by the President of personal agents to negotiate with other govern¬ 
ments assumed a new significance in 1940 when our regular diplomatic repre¬ 
sentation at London had a rather peculiar and confused status. June of that 
year brought the fall of France. Mr. Kennedy, our ambassador at St. James, 
became convinced that Britain could not withstand the attack of Germany 
which threatened, momentarily, to break with full force. His attitude was, 
of course, coldly received by Mr. Churchill. Time never bridged the gap 
between the Ambassador and the Prime Minister. Mr. Kennedy’s defeatist 
attitudes continued, but the President did not replace him with an am¬ 
bassador who had more faith in the British cause. It was not until October 
that Mr. Kennedy finally returned to the United States. 16 

That the President approved the continuance of Mr. Kennedy at St. James 
during Britain’s most trying days is remarkable. Our government's foreign 
policy was directed to provide Britain with every means of assistance to 
assure her survival. The keystone of this policy was the closest possible co¬ 
operation between the two governments. The continued presence of Mr. 
Kennedy, however, embarrassed the comity which British and American 
relations required. But Mr. Roosevelt countenanced the lingering of Mr. 
Kennedy in London. A new ambassador was not appointed until after the 
Presidential elections. 

The most considerable of the special diplomatic missions was undertaken 
bf Mr. Roosevelt's confidant* Harry Hopkins. In January 1941, the Presi- 
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dent sent Mr. Hopkins to England as his personal observer. By reporting 
his impressions from abroad, Mr. Hopkins was to give the President a 
clearer insight into British morale, especially its ability to withstand the 
then current peace offensive of the Germans. He also was commissioned to 
arrange personal understandings on basic policies with Winston Churchill. 
Mr. Hopkins did what an ambassador could not do. He lived in the house¬ 
hold of the Prime Minister. The constant association of the two men per¬ 
mitted a wide choice of occasions on which they might discuss great sub¬ 
jects. In those informal moments with the Prime Minister, Mr. Hopkins 
could sow the seeds of the Atlantic Conference, suggest its agenda, and secure 
agreement upon the dramatic method of its staging. The Presidential emissary 
also could meet daily with the British military leaders, industrialists and 
supply ministry experts who made their way to the Prime Minister’s door. 
Bearing the prestige of special agent for the President, Mr. Hopkins was 
enabled to attract confidences which ordinarily would escape an ambassador. 
And, coming directly from the White House, he could speak with unrivaled 
authority. 17 

Mr. Willkic also traveled to London in the early weeks of 1941. 18 He 
carried to Mr. Churchill a personally written message from the President 
which ended, appropriately enough, with a quotation from Longfellow’s 
“Building of the Ship.” Mr. Willkie’s trip betokened the political unity 
of the American public behind the Atlantic policy. In this regard, the trip 
was important, for Mr. Willkie had received a very large vote in the Presi¬ 
dential election. He was the leader of a considerable opposition whose 
support was necessary for the ambitious foreign policy contemplated by Mr. 
Roosevelt. Mr. Willkie’s journey signified the agreement of himself and his 
following to the President’s master plan of our foreign relations. In England, 
Willkic talked with Churchill and other leaders in British government and 
industry. He received a first-hand impression of the material needs of Britain 
for waging the war. With the information gathered abroad, Mr. Willkic 
could, when testifying later before the Senate Foreign Relations Committee 
on the Lend-Lease bill, give a faithful picture of British requirements. Mr. 
Hopkins, who had been in England at the same time as Mr. Willkic, did not 
aid in the consideration of the Lend-Lease bill by giving his impressions of 
the British situation. He might have done so, especially since he subse¬ 
quently was entrusted with the administration of the Lend-Lease Act. Few 
men could give more informed advice when the Lend-Lease bill was being 
considered than he. But Mr. Hopkins indulged a characteristic of the Presi¬ 
dent's special agents by remaining aloof from Congress. He might have 
followed a different course. He might have participated in the hearings of 
the committees with the understanding that he would not be expected to 
reveal the confidences attaching to his work as special agent of the President. 



FOREIGN RELATIONS 


2-5 

He then might relate to the committees much of the information he had 
acquired abroad and which was not subject to prohibitive secrecy. 

Mr. Hopkins returned to Britain in July 1941 to consult with Mr. Churchill 
on broad phases of transatlantic supply problems, on detailed arrangements 
for the impending Rooscvclt-Churchill meeting at sea, and on the new ques¬ 
tions introduced by the participation of Russia in the war. The Western 
powers lacked an accurate estimate of Russia’s strength. Mr. Churchill sug¬ 
gested, and Mr. Roosevelt agreed, that Hopkins go to Moscow where he 
might appraise Russia’s military power. He reached there on July 30 by 
airplane and went at once to see Stalin. The two men conferred at consider¬ 
able length. Stalin showed Hopkins figures on the numbers and types of 
military equipment, tabulations on manpower broken down according to 
the branch of service and the ratio of fully trained troops to those in training. 
Rail, truck, and shipping facilities were fully discussed and review was 
made of Russian war industries. Hopkins could return to the President with 
a detailed and favorable picture of Russia’s ability to withstand the German 
attack. 19 

The most ambitious travels of any Presidential emissary were those of 
Colonel William Donovan. He talked with Churchill in London and with 
leaders of the British military establishments. At the direction of the Presi¬ 
dent, he flew to Dublin in a vain attempt to persuade dc Valera to grant air 
and naval bases to Britain. Later Colonel Donovan ranged the Balkans and 
the Near East on an exploratory mission for the President. He visited Greece 
and then went to Sofia where he met with King Boris, Premier Philoff and 
Ivan Popoff, the Foreign Minister. Subsequently, he journeyed to Yugo¬ 
slavia. The Balkan nations interpreted the presence of the special emissary 
as an earnest demonstration of the President’s concern for their plight and 
were encouraged by it . 20 

A most useful device at the command of the President in the making of 
foreign policy is the Executive Agreement. 21 Its attractiveness derives prin¬ 
cipally from the fewness of its restrictions, Constitutional or otherwise. 
Unlike treaties, Executive Agreements do not require the advice and con¬ 
sent of the Senate. They arc made with finality by the President. They vary 
according to the basis of their authority. An agreement may derive from a 
statute. It may be designed to implement a treaty. Or, it may rest upon the 
independent powers of the President under the Constitution without the 
aid of a statute or treaty. The agreements comprehend a great variety of 
subjects. Neither the long years of their usage nor disquisitions by the 
Supreme Court reveal any matters which they cannot encompass. Like all 
other governmental actions an agreement must not transgress the substantive 
provisions of the Constitution. It may, however, be subject to the practical 
limitation that it cannot be effectuated without implementing legislation. 
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But if Congress cooperates when such action is indispensable, the President 
can accomplish by Executive Agreement anything that can be done by 
treaty. 22 

The President of the United States and the Prime Minister of Canada, on 
August 18, 1940, issued a joint statement declaring that the two countries 
had agreed to establish a Permanent Joint Board on Defense. 2 * The Board, 
composed of four or five members from each country, chiefly from the armed 
services, would study land, sea, and air problems, including personnel and 
material, inherent in the defense of the northern portion of the Western 
Hemisphere. The agreement was momentous, for potentially it involved 
engagements of far more importance than those contained in many formal 
treaties. It marked not only the first mutual defense agreement between the 
United States and Canada, but also was especially remarkable since the 
United States, while at peace, sought to cement an effective union with a 
nation actively at war. As an immediate consequence, it permitted the patrol 
of Canadian waters by the United States Navy which, in effect, replaced the 
British Navy and released it for duties in other areas. There was no occasion 
for action by the Senate. Mr. Roosevelt took the view that inasmuch as the 
agreement fell within his powers as Chief Executive and Commander-in- 
Chief, it did not require Senatorial concurrence. 

The United States in April 1941 concluded an agreement with the Danish 
minister to the United States. 24 The purpose of the agreement was to permit 
the protection of Greenland by the United States to assure its remaining a 
Danish colony. The agreement gave the United States the right to undertake 
military construction on the island. Our armed forces might build and oper¬ 
ate any landing fields, seaplane facilities and radio and meteorological 
installations they required. A White House statement disclosed that the 
agreement was precipitated by the reconnaisance flights of German airplanes 
over Greenland, making the United States uncomfortably mindful that the 
island was potentially a base for an air assault upon the Western Hemisphere. 
Greenland also was strategically desirable as an observation point for 
weather conditions over the British.isles. 

Mr. Roosevelt was unconfiding to Congress on the Greenland situation. 
He did not favor Congress with a communication on the subject, however 
important it was in the strategy of defense for the Western Hemisphere. 
Congress could become informed only by the diligence of its members in 
reading the newspapers, or by the skill of its committees in questioning 
executive officers. Those members who enjoyed the confidence of knowledge* 
able persons in the Administration might through them gain further in* 
sights. But there was no formal contact between Mr. Roosevelt and Congress. 
It was kept completely in the dark, even after the agreement had been com* 
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plctcd and whatever inhibitions of secrecy there may once have been were 
now removed. 

But the most spectacular agreement was the Atlantic Charter. It originated 
from a Conference which was staged with a dramatic suddenness and secrecy 
that rivaled the traditional showmanship of the dictators. Those qualities 
give the Atlantic Conference its most lasting impressions, for definite com¬ 
mitment of the United States to any obligation was unapparent. Our govern¬ 
ment may have pledged itself to the final destruction of the '‘Nazi tyranny.'* 
But it was bound to no immediate and specific action. The Atlantic Charter 
was a statement of ideals unaccompanied by disclosure of a ready plan for 
their attainment. However great the fanfare inspired by the Charter, the 
energies of the conferees were devoted largely to current matters of policy. 
The presence at the Conference of high ranking officers of the armed services 
aroused the suspicion that undisclosed military agreements had been con¬ 
cluded. The agreements were conjectured as more ambitious than the matter 
of the operation of the Lend-Lease Act which was reported to have been dis¬ 
cussed by the military entourage of the President and the Prime Minister. 
It has been revealed that Britain and the United States agreed upon two 
courses of action of immediate effect. They would undertake parallel meas¬ 
ures to impress upon Japan that her continued aggressions in the Pacific would 
not be accepted idly. In the interests of strategy it also was decided that the 
United States would resume conversations with Japan, if she so requested, 
to explore every possibility for a peaceful adjustment in the Far East. An 
element of continuity was given to the work of the Conference by the in¬ 
terest of the conferees in a nation which was unrepresented. In the conclud¬ 
ing moments of their meeting, Mr. Roosevelt and Mr. Churchill addressed 
a joint message to Stalin proposing that he receive 4 ‘high representatives" 
of the United States and Great Britain to discuss "long-term" plans for the 
defeat of the Axis. 26 

The report of the President to Congress on the Conference is tardy and 
brief. The bulk of its content is a White House statement of the proceedings 
issued a week earlier. The report is uninformative. It gives general knowledge 
that the military and naval conversations at the Conference had made gains 
in furthering the effectiveness of the Lend-Lease program. It discloses that 
conferences with the Soviet Union were under arrangement. No information 
is given concerning any commitments of the United States to realize the 
ambitions expressed by the Charter. The procedure of the President in ar¬ 
ranging and reporting the Conference provoked an undertone of disappoint¬ 
ment that he had not taken Congress and the people more into his confidence 
in this latest stroke of diplomacy. But Presidential reticence never dipiin- 
ished. It deepened with the observation that some details of the Conference 
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might not possibly be disclosed within the next ten years. Meanwhile, the 
report of its proceedings was regarded by Mr. Roosevelt as little more than 
perfunctory. That attitude is reflected in the comment attributed to Mr. 
Early that “the brief message was written by the President last night on a 
small pad.'* 26 

But the Executive Agreement arranged during the crisis which occasioned 
the greatest controversy over its validity was the exchange of United States 
destroyers for British bases. Accompanied by a provocative opinion of the 
Attorney General, the exchange brings into review questions which may 
suggest the outer reaches of the Presidential authority to use the Executive 
Agreement as an instrument of policy. It is to the exchange and the opinion 
that we now turn. 

HI 

With the collapse of France imminent, a nervous British government in 
May 1940 opened negotiations for the purchase of United States destroyers 
to replace losses suffered by the Royal Navy. A German invasion of the 
British Isles had to be anticipated. The United States had in its shipyards a 
number of destroyers, technically over-age, which the British wanted. After 
being neglected for a considerable time, the destroyers recently had been 
repaired and made serviceable for combat. Their addition to the seriously 
depleted forces of the Royal Navy would be a boon to the British who, in 
feverish preparation for invasion, were scouring the world markets for every 
useful implement of warfare. 

Another matter of interest to both the British and United States govern¬ 
ments seemed admirably suited for combination with the transfer of the 
destroyers. Mr. Roosevelt was eager to strengthen the defenses of the Panama 
Canal through the fortification by the United States of certain British pos¬ 
sessions situated in strategic proximity to the Canal. He also was anxious 
to take effective measures toward fulfilling the responsibility of the United 
States to defend the Western Hemisphere. Britain, as Mr. Churchill let slip 
in an address in the House of Commons, had a special interest in the acquisi¬ 
tion by the United States of military jurisdiction over the possessions with 
which Mr. Roosevelt was concerned. As the Prime Minister revealed, if the 
island Kingdom should fall to the German invader, the British government 
with its Navy would repair to Canada whence it could wage the fight re¬ 
lentlessly. It would be a great tactical advantage if the United States were 
committed to defend the very ramparts behind which the British continued 
the struggle. The Germans must then unavoidably encounter the United 
States if they were to strike at Canada. The military purposes of the United 
States and Britain would be identical, or, as Mr. Churchill put it, with 
accustomed felicity, . . the two great organizations of the English- 
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speaking democracies, the British Empire and the United States, will have 
to be somewhat mixed up together in some of their affairs for mutual and 
general advantage. For my own part, looking out upon the future, I do not 
view the process with any misgivings. I could not stop it if I wished; no 
one can stop it. Like the Mississippi, it just keeps rolling along. Let it roll. 
Let it roll on full flood, inexorable, irresistible, benignant, to broader lands 
and better days.*' 27 

The fanfare of these Parliamentary remarks did not speed negotiations for 
the proposed exchange which were protracted tediously from May almost 
to September. Considering the great need of the hard-pressed British for 
destroyers, the cfclay in the conclusion of arrangements bespeaks an unusual 
hardheadedness on the part of the negotiators. Throughout the long sum¬ 
mer of 1940, Mr. Roosevelt and Mr. Churchill were deadlocked. They were 
unhurried. Time to them was not of the essence. Their discussions, by trans¬ 
atlantic wire and through Lord Lothian as intermediary, dragged and lapsed 
completely during intervals of complete deadlock. 28 The chief difficulty, 
from the standpoint of the Prime Minister, was to cast the scheme in a form 
which to the British public, always extraordinarily sensitive to tamperings 
with its territory, would be palatable. Above all, Mr. Churchill must not 
appear to have been outsmarted. His studied conclusion was that the ex¬ 
change, to be sufficiently favorable, must take the form of gifts rather than 
a trade. The British public could be expected to remonstrate against the 
inequity of the surrender of territory in return for a collection of old de¬ 
stroyers. Mr. Roosevelt, with elections near, wanted a bargain pleasing to 
his public. He was adamant on a swap, something in the tradition of a 
Yankee horse trade. Burdened with seemingly inexorable commitments to 
opposing views, the exchange threatened to become a fiasco. It was not 
until late August that a happy solution was reached. Mr. Hull and his aids 
in the State Department suggested that part of the British territories in¬ 
volved should be labeled as a gift and part as an exchange. Within twenty- 
four hours, Mr. Churchill expressed his assent by telephone. 29 Mr. Roosevelt 
was satisfied. The agreements promptly were drafted by the State and Justice 
Departments and made ready for signature on August 31. 10 

The essential characteristics of the “Yankee horse trade* * phase of the 
transaction were that the United States would acquire rights for the im¬ 
mediate establishment and use of naval and air bases on the eastern side of 
the Bahamas, the southern coast of Jamaica, the western coast of St. Lucia, 
the western coast of Trinidad in the Gulf of Paria, in the island of Antigua, 
and in British Guiana within fifty miles of Georgetown. The rights were to 
endure for 99 years and to include adequate provision for the United States 
to have access to and defend, and control the bases. As consideration for these 
rights, die United States would transfer to Great Britain the tide and pos- 
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session of certain "over-age" vessels and obsolescent military material. The 
United States also would undertake to deliver a number of small patrol boats 
which, though not yet completed, were in the estimation of the Attorney 
General "already obsolescent." It was agreed that upon the consummation 
of the transfer the entire obligation of the United States would be discharged. 
By the exchange the United States was acquiring only rights which it might 
exercise or not at its option and which if exercised might be abandoned with¬ 
out the consent of Great Britain. As a condition of the exchange, the privilege 
of the United States to maintain the bases was made subject to the limita¬ 
tions necessary to reconcile United States’ use with the sovereignty retained 
by Great Britain. The United States assumed no responsibility for the civil 
administration of any territory. It made no promise to erect structures, make 
installations or maintain armed forces at any point. It did not guarantee the 
defense of any British possession. In short, to borrow the words of the 
Attorney General, "it acquires optional bases which may be developed as 
Congress appropriates funds therefor, but the United States docs not assume 
any continuing or future obligation, commitment or alliance." 81 

Under the Hull formula, as accepted by the President and the Prime 
Minister, the bases on the Avalon Peninsula and the southern coast of New 
Foundland and on the Great Bay and cast coast of Bermuda came to the 
United States "freely and without consideration." As Mr. Roosevelt put it, 
"These were . . . gifts generously given and gladly received." 31 

The proposed exchange was not without its legal perplexities. Its success¬ 
ful completion by the President, acting entirely without reference to Con¬ 
gress, required an examination of certain of his fundamental powers. If any 
of those powers, when applied to the exchange, were found wanting, their 
defect might be fatal to the entire scheme. In the view of the Attorney 
General, three principal issues were raised by the exchange, each turning 
on the basic powers of the President. 88 One issue was whether the acquisition 
might be concluded by the President under an Executive Agreement or 
whether it must be negotiated as a treaty subject to ratification by the Sen¬ 
ate. A second pertained to the authority of the President to alienate title to 
the vessels and obsolescent material. Finally, it was questioned whether the 
statutes limited the right of the President to deliver "mosquito boats" 
under construction or the over-age destroyers by reason of the belligerent 
status of Great Britain. 

The Attorney General resolved these issues in an opinion with a peculiar 
brand of ingeniousness. The result was extraordinarily favorable to the 
President. For its principal features, the exchange received unqualified en¬ 
dorsement. The President was advised that the proposed arrangement might 
be concluded as an Executive Agreement, immediately effective without 
awaiting ratification by the Senate. He also was advised that title and pos- 
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session of the “over-age* * destroyers and the obsolescent military material 
might be transferred upon certification by the appropriate military officers 
designated in the statutes. The only objection made to the arrangement by 
the Attorney General was that the dispatch of the “mosquito boats** would 
violate the statute law. Otherwise, there was no legal obstacle to the ex¬ 
change. 34 

Some criticism will follow concerning the Attorney General's opinion. 
This criticism has no relation to the merits of the exchange. For statecraft 
has today become so dangerous that it would be foolhardy to gamble de¬ 
cisions of public policy upon the doubtful resolution of legal postulates. If 
the exchange is good public policy it should be consummated, however 
checkered its support in law may be. 

The Attorney General found Constitutional authority for the exchange in 
the President’s powers over foreign relations. Those powers mere described 
with unusual elaborateness by the Supreme Court in United States v. Curtiss - 
Wright Export Corporation , 36 

The language of the Court is quoted abundantly by the Attorney General 
as support for the action of the President in arranging the exchange. 36 The 
Curtiss-Wright ease involved a criminal prosecution for the violation of an 
arms embargo which had been applied to the Chaco War. A joint resolution 
of Congress of May x8, 1934, had authorized the President to impose the 
embargo if he found that it might “contribute to the reestablishment of 
peace.** Defendant in the Curtiss-Wright ease contended that the. statutory 
delegation of the finding was not adequately controlled by criteria to guide 
the President. The holding of the Court was that for purposes of international 
“negotiation and inquiry’* statutes “must often accord to the President a 
degree of discretion and freedom from . . . restriction which would not be 
admissible were domestic affairs alone involved.** But this language docs not, 
as the Attorney General seems to infer, give the President a carte blanche in 
foreign affairs. His powers, as conceived by the Court, are limited to “ne¬ 
gotiation and inquiry.** The Court did not suggest that the President by his 
independent efforts could commit the United States to international ob¬ 
ligations. 

While, as Marshall once remarked, the President is the sole organ of the 
nation in its external relations, 37 nevertheless the role of the office is es¬ 
sentially one of agency. And as agent, the President lacks the power to con¬ 
clude and bind his principal, the nation, in fundamental matters without 
explicit previous authorization to do so. If it were otherwise, that the 
President could pledge the nation to any commitment at his will, the claim 
of democratic control over the national destinies would be empty. 

However generous the Court in the Curtiss-Wright decision may be in its 
estimate of the powers of the Chief Executive over foreign affairs, it stresses 
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that those powers must be exercised “in subordination to the applicable 
provisions of the Constitution/’ So limited, the President’s “delicate, 
plenary and exclusive" power may be properly exercised in the making of 
provisional contracts and modi vivendi . Commitments in fundamental matters 
of foreign policy must be submitted by the President to Congress or to the 
Senate for approval.* 8 This appears to be the unavoidable consequence of the 
“negotiation and inquiry” formula propounded in the Curtiss-Wright de¬ 
cision. The conclusion by the President, acting independently, of a binding 
agreement of such a fundamental nature as the destroyer-bases exchange is 
contrary to the interpretation of the office by the Court. 

The Attorney General approved the making of the exchange by an Execu¬ 
tive Agreement. In his view, a treaty was unnecessary. He drew a novel and 
ingenious distinction between these two instruments of international action. 
He suggested ahat when international negotiations involve “commitments 
as to the future which would carry an obligation to exercise powers vested 
in the Congress, the Presidential arrangements arc customarily submitted 
for ratification by a two-thirds vote of the Senate before the future legislative 
power of the country is committed.” The Attorney General considered the 
exchange to be entirely devoid of promises by the United States imposing 
future obligations upon the legislature. The matter could be concluded by 
an Executive Agreement, for “it was not necessary that the Senate ratify 
an opportunity that entails no obligation.”* 9 

The remarks of the Attorney General concerning obligations were danger¬ 
ously optimistic. For the destroyer-bases exchange was an epochal agree¬ 
ment between a belligerent power and a nation purporting to be at peace. 
Not the least important part of the agreement contemplated a military 
occupation by the United States of the territory of a belligerent. The trans¬ 
action, in this light, carried with it political obligations of exceptional 
magnitude. These obligations were immeasurable in their extent and re¬ 
ceived not even passing consideration by the Attorney General. His con¬ 
cern with obligations, at least for the purposes of his Opinion, was confined 
to those of a purely pecuniary character. But had the agreement called for 
appropriations by the United States to build and maintain bases, that in it¬ 
self would not necessarily entail an obligation dependent upon the prior 
approval of the legislature. As Chairman Vinson of the House Naval Affairs 
Committee observed in commenting upon the exchange, ten million dollars 
already had been appropriated for auxiliary air bases and in addition a blank 
check of two hundred million dollars was available to the President to use 
“for national defense purposes wherever most needed.” 40 Those funds would 
be ample to develop the air bases obtained in the exchange. Congress need 
not supply a single additional dollar to realize any of the “opportunities” 
arising from the transaction. 
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The Opinion also attempts to uncover statutory authority for the trans¬ 
action. The principal statute upon which the Attorney General rests the 
disposal by the President of the naval vessels involved in the exchange is 
the Act of March 3, 1883. 41 That Act grants the President virtually un¬ 
limited discretion to rid the fleet of * ‘unfit vessels. * * The difficulty in interpret¬ 
ing the statute lies in the meaning of the phrase “unfit vessels.“ The Attorney 
General assumed that the destroyers were within the scope of this language. 
It would strain the imagination unduly, however, to conceive of the vessels 
as “unfit.** The British considered them immediately useful for combat. 
Only a few days before the Attorney General composed his purposeful 
Opinion, the scrvicability of the vessels had been attested by high ranking 
naval officers to the Senate Committee on Naval Affairs. 42 This competent 
testimony was never rebutted. It stood unchallenged by any expert opinion 
which the Attorney General might have introduced. 

A second statute, passed in 1940, threatened to void the plan to transfer 
the destroyers. But by dextrous construction, although with a disregard for 
the strangeness of the result, the Attorney General marshaled the statute to 
the support of thci transfer. The troublesome provisions were those of 
section 14 (a) of the Act of June 18, 1940 48 (Public No. 671) which reads: 
Nothwithstanding the provision of any other law, no military or naval 
weapon, ship, boat, aircraft, munitions, supplies or equipment, to which 
the United States has title, in whole or in part, or which have been con¬ 
tracted for, shall hereafter be transferred, exchanged, sold, or otherwise 
disposed of in any manner whatsoever unless the Chief of Naval Opera¬ 
tions in the case of naval material, and the Chief of Staff of the Army in 
the case of military material, shall first certify that such material is not 
essential to. the defense of the United States. 

The legislative history of Section 14 (a) would scarcely warrant the con¬ 
clusion that its provisions were intended to authorize the transfer of naval 
vessels, such as those involved in the destroyer-bases exchange, to a foreign 
power. Although cautious not to assert explicitly that Section 14 (a) con¬ 
stitutes an additional authorization, the Attorney General nevertheless 
interprets the section as authorizing not only the sale but also the transfer, 
exchange or other disposal of the material involved in the exchange. But the 
background of the statute reveals an entirely contrary intention on the part 
of Congress. The object of the enactment was to prevent rather than to 
facilitate the disposal of serviceable naval material. 44 

The Act was inspired by rumors that an arrangement was being negotiated 
for the transfer of some of our destroyers to Great Britain. The rumors found 
ready credence among many suspecting members of the Senate Naval Affairs 
Committee. They were apprehensive that at the word of the President a 
portion of our fleet might run down the flag and be turned over to the British. 
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A naval officer of high rank had denied the rumors unqualifiedly in an exccu- 
tivc session of the Committee. 46 But his assurances did not allay the fears of 
doubtful committeemen. It was resolved to request disclosure by the Navy 
of the property which it already had relinquished and of plans for further 
disposals. 

News following the Committee session proved extremely disquieting. The 
next morning, before any letter could be transmitted to the Navy Depart¬ 
ment to inform it of the resolution, Senator Walsh, the Chairman of the 
Committee, was called on the telephone by Lewis Compton, the Acting 
Secretary of the Navy. Mr. Compton shocked Mr. Walsh with the advice 
that twenty-three naval vessels—eleven motor torpedo boats and twelve 
motor submarine chasers—had at the direction of the Navy Department 
been transferred to Great Britain. The Navy had resorted to the simple de¬ 
vice of modifying its contracts “with the shipbuilding company at New 
Jersey” so that the twenty-three vessels, when completed, could be delivered 
to Britain. Meanwhile, the Navy would delay acceptance or delivery of the 
twenty-three vessels to which it was entitled. Mr. Walsh and his indignant 
colleagues, who had no intimation of the arrangement before the telephone 
message, sent immediately for Mr. Compton and several naval officers. The 
Senators were blandly informed that negotiations for the transfer of the 
vessels had been in progress for three months. 48 This episode hastened the 
enactment of the Act of June 2.8, 1940 and reveals its essential purpose. 

Section 14 (c) of the Act of June 15, 1917, also had to be reckoned with. 47 
It prohibits the sending out of war vessels for belligerent use or for delivery 
to a belligerent. The intended meaning of the Section is the subject of con¬ 
siderable controversy. The Attorney General disposed of the Section by 
construing it as inapplicable to vessels such as the over-age destroyers. His 
theory was that since the destroyers were not built with the intent that they 
should enter the service of a belligerent power, they did not fall within the 
purview of the statute. 48 This interpretation excluded the “mosquito boats” 
from the exchange The boats were in process of construction, and, if made 
subject to the exchange, would be built in full contemplation of future de¬ 
livery to Great Britain, a belligerent. 

It was not difficult for international lawyers to argue that the transfer of 
naval vessels from a country presumably at peace to a belligerent violated 
our neutrality. Toward Britain, the United States had become something 
more than a neutral and the legal definition of that status did not, on the 
whole, become a matter of great concern. The London Tims probably 
typified the current disposition by remarking that although the interven¬ 
tion of the United States in England's behalf represented an innovation, if 
anything, in international law, the accepted concept? of that law had “be¬ 
come anachronism in a world containing Hitler and Mussolini/* 
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However that may be, it remains that the President, regardless of the ex¬ 
ceptions which may be made to the reasoning of the Opinion, was able to 
consummate the transfer. Mr. Roosevelt could cxtoll the acquisition of the 
bases as “the most important action in the reinforcement of our national de¬ 
fense that has been taken since the Louisiana Purchase.” 49 He had acted with 
complete independence. Congress was not consulted. Its assent was not 
solicited. In his report to Congress on the exchange, the President cautiously 
made it understood that his disclosures were merely “for the information of 
Congress” and not to secure the approval of the Senate. 60 

It is ironical that the Presidential report was transmitted on a day when the 
Senate was not in session. Only the House was sitting. Because of Senator 
Lundccn's death, the Senate adjourned without transacting business. The 
unseasonableness of the report to the Senate was excused, the President felt, 
by the necessity of choosing an occasion for disclosure suitable to Britain as 
well as the United States. The date for the message had been selected even 
before the Senate had decided to adjourn. Furthermore, the President pointed 
out, it often was his practice to send up messages when only one House was 
in session. 51 But criticism of the exchange by Congress was now too late. 
Congress was powerless to alter the arrangements of the President. It lacked 
any effective means to revoke his commitment. 

The most regrettable phase of the exchange is this matter of political 
tactics, the neglect by Mr. Roosevelt of Congress. We may grant his premise 
that a consultation with Congress before the exchange was made would 
have delayed it in endless debate with an unyielding opposition. But that 
circumstance cannot excuse Mr. Roosevelt’s treatment of Congress after the 
exchange had been completed. Congress learned of it from the President long 
after the press had informed the public. The tardy Presidential message was 
brusque and uninstructivc. Mr. Roosevelt might have indulged a more 
favorable alternative. He might have appeared personally before a joint 
session and taken Congress into his confidence, explaining to it those com¬ 
mitments under the exchange which could be revealed. Congress might 
subsequently have debated this statement and explored the nuances of 
foreign policy which might otherwise escape it. At the least, its criticisms of 
foreign policy would become better informed. It might even feel something 
of a partnership with the President and pass a resolution endorsing the ex¬ 
change. A resolution of that character would be a stroke of great political 
value to the President. But in these possibilities Mr. Roosevelt displayed no 
interest. He chose to neglect Congress. 

IV 

Of the legislation affecting foreign policy, Mr. Roosevelt was .most con¬ 
cerned with the Neutrality Act. He did not like the Act, since it sometimes 
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prevented him from undertaking measures which he thought the world 
situation required. The President then had to ask Congress to amend the 
Act, as he did with his “cash and carry plan.*’ More often, the President 
could accomplish his policies by using freely certain broad discretionary 
powers which the Act conferred upon him. 

The Act made the existence of a foreign war, insofar as the United States 
was concerned, contingent upon an explicit finding by the President. This 
discretionary power might be exercised by the President in the light of a 
policy of his own conception. Important provisions of the Act became 
applicable or were held in abeyance, depending upon the Presidential judg¬ 
ment whether it was in the national interest to find the existence of a war 
between other nations. 51 

The Act also provided that Congress, by concurrent resolution, might find 
that a state of war existed between foreign states and that it was necessary 
to promote the security or peace of the United States, whereupon the Presi¬ 
dent was to issue a proclamation naming the states involved and other states 
as they become involved in the war. 6 * The concurrent resolution provision, 
contemplating constant attention by Congress to the administration of the 
Act, was novel in Neutrality legislation. It is a device of doubtful con¬ 
stitutionality, since it would terminate the effectiveness of legislation with¬ 
out reference to the President. The resolution provision may have rallied to 
the support of the Act some who were fearful of the extreme discretion 
granted the President. And those of their constituents who complained of 
the limited usefulness of Congress in restraining Presidential foreign policy 
might be assuaged by the especial effort which Congress, to all appearances, 
was making to exercise control. Throughout the emergency the provision 
was, however, of minimal importance. A conflict between Congress and the 
President over whether there existed a state of foreign war never eventuated. 

Upon a finding by the President that a state of war existed, several pro¬ 
visions of the Neutrality Act became automatically applicable, without any 
discretion on the part of the President. American vessels were prohibited from 
carrying any articles, passengers, or materials to a nation recognized to be 
at war. 54 The solicitation and receipt of contributions in behalf of a belliger¬ 
ent became illegal: to this the President could make no exception. 66 This 
restriction had its source in the aftermath of the First World War when the 
financial entanglements of American moneyed interests with the Allies were 
blamed for our entrance into the war. It also was unlawful for a citizen of the 
United States to travel on vessels of a state recognized by the President to 
be at war. 

The President might place special restrictions upon the use of the ports 
and territorial waters of the United States by submarines and merchant 
Vessels of a foreign state. The restrictions were applicable upon a finding by 
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the President that they would serve to maintain peace between the United 
States and other nations, or to protect our commercial interests and citizens, 
or to promote the security of the United States. If he chose to decide that any 
one of this triad of undefined desiderata could be furthered by restricting the 
use of our ports and territorial waters, the President could declare not only 
that restrictions should be applied, but by his own fiat prescribe their con¬ 
tent. And, at any time, the President, under authority of the Act, could re¬ 
voke the restrictions upon finding that the conditions which caused their 
establishment had ceased to exist. 68 

The President, under the Act, could prevent the departure of any vessel 
upon concluding that- it would carry out of the United States arms, imple¬ 
ments of war, or information to a vessel of a recognized belligerent. If doubt¬ 
ful of the mission of any vessel destined to leave the United States, the 
President could require its owner to give bond that the vessel would not be 
used in activities violative of the Neutrality Act. The only statutory govern¬ 
ance of this latter authority of the President was that as a prerequisite to its 
exercise he must be satisfied that the action would better maintain the peace 
of the United States. The President also might penalize a vessel which he 
found to have departed previously with a cargo or information forbidden in 
the Neutrality Act, by prohibiting the future departures of the vessel for 
the duration of the war. 67 

One of the great discretionary powers conferred upon the President was 
that permitting him to establish 4 'combat areas. 4 ’ 68 He could proclaim a 
combat area upon finding that the protection of United States citizens re¬ 
quired it. He could establish the area in a manner to make it applicable to 
surface vessels or aircraft or both. The Presidential decision upon the extent 
to which the area might be applicable was untroubled by the presence in the 
statute of any definite standards of judgment. After the establishment of a 
combat area, it became unlawful for any citizen or vessel of the United States 
to enter the area except in accordance with whatever regulations the Presi¬ 
dent might prescribe. The purpose and content of the regulations were like¬ 
wise unconfincd by statutory exactitude. On any occasion which he con¬ 
sidered suitable, the President could modify or extend a combat area. And 
when in his opinion, the conditions which were persuasive in the establish¬ 
ment of an area had ceased to exist, he might by proclamation direct its 
termination. 6 ® 

Provisions of the Act were also directed to the situation where a state of 
war recognized by the President had ceased for any of its participants. The 
invocation of those provisions was dependent entirely upon a suitable finding 
by the President. Unlike the authorization for executive recognition of a 
state of war, the provisions relating to its termination do not admit the 
Presidential finding to be a matter of policy. 80 No criteria of judgment com- 
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parable to the premises of the original finding, such as the necessities of the 
peace and security of the United States and the protection of its citizens, are 
applicable to the process of termination. All that is contemplated is a finding 
of fact by the President. Mr. Roosevelt refrained from proclaiming the termi¬ 
nation of the war for any of its participants. His restraint in itself was an 
important matter of policy, for by failing to act as nations of Europe fell in 
quick succession to German conquest, the President demonstrated that the 
United States recognized the governments, alleging to represent the fallen 
states, which continued the struggle from other lands. What appeared to be 
a ministerial function had nuances beyond the mechanical. 

The second great assault upon the Neutrality Act made by legislation of 
Presidential sponsorship was the Lend-Lease Act. It was the end for the 
precepts of 1939 to keep America at peace. The rationale of the Administra¬ 
tion's objection to the Neutrality Act was given typical statement by the 
Secretary of State before the House Military Affairs Committee which had 
jurisdiction of the Lend-Lease bill. The Act, in Mr. Hull's view, was de¬ 
signed to keep United States citizens from venturing to Europe for a com¬ 
mercial or some non-essential purpose at the risk of trouble with German 
submarines which might involve the United States in war. Those objectives 
now were of subordinate consideration. The Act had become outmoded by 
the crisis. Conceived in easier days, it did not contemplate wars abroad that 
would have for their objective the invasion of the Western Hemisphere and 
of all other countries “under a program of world subjugation." 61 

The Lend-Lease Act reduced the scope of Section 7 of the Neutrality Act. 
That section, prohibiting the extension of loans or credits to belligerent 
governments, while not applicable to the government of the United States, 
nevertheless affected corporations in which the government has a con¬ 
trolling interest. From the standpoint of foreign policy, the Export-Import 
Bank was the most important corporation released from the prohibition. 
The operation of the Lend-Lease Act would supersede the prohibition where 
transactions of the corporations arc undertaken by the United States govern¬ 
ment. The Lend-Lease Act also amended the provisions of the Neutrality 
Act limiting the use by belligerent vessels of American harbors. In response 
to a question put during the House Committee hearings on the Lend-Lease 
Act, whether the Lend-Lease bill contained direct or implied power for the 
delivery of material in United States vessels, the Secretary of State replied 
that he did not think the bill modified the applicable prohibitions of the 
Neutrality Act. 62 The defect was not serious; for the flexible powers of the 
President to define combat zones would accommodate not a few of the pur¬ 
poses of the Administration. 

In October 1941, the President asked Congress immediately to authorize 
the arming of American merchant ships against the maraudings of “modem 
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pirates who destroy defenseless ships without warning and without pro¬ 
vision for the safety of passengers and crews/* The President requested 
specifically the repeal of Section 6 of the Neutrality Act. He invited correc¬ 
tion of other “crippling provisions** of the Act to which he hoped Congress 
would give 4 ‘earnest and early attention.** 63 

Legislation is seldom considered on its own merits alone. It must take a 
place within the political milieu and inevitably be influenced by the forces 
prevalent when it is being conceived and drawn up. The ship arming bill, 
however essential to Mr. Roosevelt’s legislative policy, could not be di¬ 
vorced from other legislative policies conceived by members of Congress. 
Perhaps the greatest threat to the successful passage of the ship arming bill 
was that simultaneous with its consideration there persisted the vexatious 
problem of strikes in defense employments. Strikes were rampant through¬ 
out the nation. Their toll of manhours in defense production was assuming 
alarming proportions. A not inconsiderable body of opinion in Congress felt 
that the handling of the strike situation by the President was dangerously 
inept. Those Congressmen demanded that the President act with greater 
decisiveness and genuinely “crack down” on strikes. To stir the President to 
action, the dissatisfied Congressmen proposed to align themselves with the 
opposition to the ship arming proposal. The threat was not without effect. 
As the hour for voting on the bill approached, the President and the Secre¬ 
tary of State, with dramatic suddenness, addressed messages to the House 
pledging the government, although somewhat vaguely, to take effective 
action in labor disputes. 64 The messages were no wasted gesture, for the 
Neutrality measure passed the House by the uncomfortably close margin of 
only eighteen votes. 

An analysis of motive in the voting of Congressmen must be conjectured, 
for the arguments voiced in debate arc not always clues to the real underlying 
motives. However that may be, another principal complaidt of Congress, 
which we assume contributed heavily to the doubtful outcome of the issue, 
was that in authorizing the arming of merchant vessels, it would signify its 
approval of future war-like acts undertaken at the direction of the President. 
Violence born of the arming of ships would bring further violence in its train. 
The President, acting independently of Congress as Commander-in-Chief, 
could commence an undeclared war. The legislature, by subscribing initially 
to limited violence in behalf of merchant vessels, would vote itself out of 
deciding on peace or war. It would delegate the power of decision to the 
President. 63 

The Neutrality Act represented an incongruity between the crisis policy 
of the Administration and the policy conceived in 1939 by Congress, with 
Presidential concurrence, in anticipation of foreign wars which might break 
out in the years to come. Throughout the crisis, the Act of 1939 proved a 
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most embarrassing piece of legislation to the President. But Mr. Roosevelt 
was not defenseless. He could, as we have seen, wage a campaign of attrition 
to remove provisions of the Act from the statute books. On two occasions 
he requested of Congress extensive amendments which would change the 
pattern of neutrality designed in 1939. The first was made at the outset of 
the crisis, when the President challenged successfully the ma}or premise of 
the Act that by being impartial toward nations at war and aloof from all 
entanglements, the United States would remain at peace. The President was 
successful in his efforts. His 4 ‘cash and carry 0 plan was adopted and with it 
America started on its way to become “the arsenal of democracy" and an 
active influence in the world struggle. He likewise was successful in prompt¬ 
ing the further emasculation of the Act through the passage of the ship 
arming amendment. But the President never considered it feasible to ask 
outright for the termination of the Act in its entirety. He never went further 
than to give comfort to legislators who sought complete repeal. The statute 
remained, however hacked and tom, an omnipresent reminder that a seg¬ 
ment of American thought of no little consequence was antipathetic to the 
foreign policy of the Administration. 

Mr. Roosevelt also could overcome the limitations of the Act by employ¬ 
ing sagaciously the great discretion which it permitted. When the Russian 
armies moved into Poland, the President was faced with a “war-act" situa¬ 
tion and had to decide whether the Neutrality Act should be invoked. At 
the outset of the European conflagration the President had extended the Act 
to the German-Polish conflict. It would seem that the Polish-Russian situa¬ 
tion presented a similar set of facts and logically would call for a Neutrality 
proclamation. But public policies do not always follow a logical pattern. 
The President did not wish to exercise, in the case of Russia, the same policy 
which he had applied to Germany. The United States did not, of course, 
concur in. the Russian action. It was felt at the time, however, that a procla¬ 
mation had best not be issued. An immediate consideration was to keep 
Vladivostok open as a port for United States arms and ships. 

Despite its perdurancc and the intensity with which it was waged, the 
President refrained from recognizing the war between China and Japan. 
The reason he offered for his failure to do so was that since War between the 
two nations had never been declared there was no obligation to proclaim 
the existence of a state of war. 66 The President did not, however, offer the 
same reason in the Polish-Russian conflict, for Poland had declared war. 
But the President could readily invent a distinction between the Polish situa¬ 
tion and the other invasions which inspired Neutrality proclamations. While 
conceding that Poland had declared war, the President believed that there 
was no occasion to invoke the Act since the war “did not imperil the United 
States or its citizens. 67 
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In the furtherance of his foreign policy, the President could amend or re¬ 
voke Neutrality proclamations which he previously had issued. While in 
the early stages of the crisis there may have been a real effort by the Presi¬ 
dent to effectuate the purposes to which the Neutrality Act was dedicated, 
he subsequently changed its course of enforcement to suit the requirements of 
his own policy. The definition of the combat zones readily lent itself to this 
convenience. Of great encouragement to the British was the action of the 
President in removing the Red Sea Combat Zone, established by a previous 
proclamation. The purpose of the President was to make it legally possible 
for merchant vessels of the United States to carry supplies to Egypt and the 
Suez Canal. The removal cut off a substantial portion of the globe from the 
reaches of the Neutrality Act. Shortly after the President had acted, the At¬ 
torney General could rule that it was legal for United States* vessels and crews 
to transport war material to all but five of Britain*s overseas possessions and 
territories. Equipped with such powers of geographical amputation, the 
President did not consider it worthwhile to risk defeat in an attempt to press 
for the repeal of the Neutrality Act in its entirety. 68 



Chapter Three 

MILITARY AFFAIRS 


T he office of commandcr-in-chief is a source of considerable and unde¬ 
fined powers. It has eluded precise description by the Supreme Court. 
Often styling questions concerning the office as “political,** the Court 
avoids entanglement in contests between the President and Congress for the 
direction of military policy. 1 The office is, therefore, essentially a product 
of growth and adaptation ungoverned by any nice legal formulae delimiting 
its sphere. Being undefined, it possesses a peculiar and convenient responsive¬ 
ness to the military crises which have appeared with varying severity in the 
years of American nationhood. 

In the absence of authoritative judicial pronouncements, responsibility 
for the making of military policy is allocated largely by competition be¬ 
tween Congress and the President for direction and control. The Constitu¬ 
tion, in directing Congress “to raise and support armies” and to provide for 
*'disciplining the militia, and for governing such part of them as may be 
employed in the service of the United States** and in designating the Presi¬ 
dent as “commandcr-in-chief,** is embarrassingly vague in its terseness. No 
suggestion is given of the content of these powers. The uncertainties of Con¬ 
stitutional language have caused confusion and competition between the 
two branches for power. 

The greater share of power has, over the years, been attracted to the 
Presidency. Historically, the great potentialities of the office of commandcr- 
in-chief were realized to an unparalleled extent by Lincoln. Many of his 
essential policies depended upon the vaguely concise words of the Constitu¬ 
tion that the President shall be the “Commander-in-Chicf of the Army and 
Navy of the United States. ...” Under cover of the office and without im¬ 
mediate concurrence of Congress, Lincoln determined the existence of the 
“rebellion,** called forth the militia to suppress it and increased the army 
beyond its authorized strength. He claimed the same authority in suspending 
habeas corpus and proclaiming martial law, in placing persons under arrest 
without warrant and without judicially showing cause of detention, and in 
seizing the property of citizens upon deeming it indispensable to the success¬ 
ful prosecution of the war. As commander-in-chief, he expended money from 
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the Treasury without Congressional appropriation, emancipated the slaves, 
and proclaimed a blockade. 2 

Many of these measures were undertaken by Lincoln when Congress was 
not in session. Although issuing his call for an extraordinary session on April 
15, he did not permit Congress to convene until July 4. During the interim, 
Lincoln accomplished the major part of his remarkable performances. His 
deliberate procrastination in convening Congress and the drastic and sweep¬ 
ing nature of the orders emanating from the White House gave weight to the 
charge that the President had become a military dictator. When Congress 
finally assembled, affirmation of the Presidential actions was the only 
practicable course .for Congress to follow and the requisite legislation 
promptly was enacted. It lent legal support to many of Lincoln’s proclama¬ 
tions, the validity of which had been doubtful. 

A comparison between the military powers of Lincoln and Roosevelt must 
recognize that Lincoln was able to effect many of his important policies while 
Congress was not in session. Franklin Roosevelt, blocked by the Neutrality 
Act, had no alternative but to call Congress. His subsequent emergency 
actions were made with Congress in steady attendance. But it may be that 
the absence of the legislature in the early months of the Civil War really had 
no great effect upon Presidential powers. The great danger to the country 
was apparent; the legislators would probably have readily acquiesced in 
Lincoln’s program. 

The use by any President of his powers as commandcr-in-chief is determined 
largely by his own predilection for any of the several theories on how the 
interests of the United States might best be protected. One approach would 
have limited our defense to the shores of the Western Hemisphere. Mr. 
Roosevelt espoused the belief of the school of Admiral Mahan, that the 
enemy must be halted long before he reached those shores. For America, this 
meant that the European coast of the Atlantic must be controlled by friendly 
nations. It became our business to assure that the proper type of control was 
maintained. In Mr. Roosevelt’s estimation, the doctrine of Mahan was 
underscored by the war of movement. The celerity with which armies, aided 
by the ingenious devices of science could travel, reduced the significance of 
distance as a measure of defense. Those who found safety in the broad waters 
of the Atlantic were the victims of a dangerous mirage. The arms of America's 
defenses must stretch to the outermost points from which its safety might 
effectively be threatened. The preconceptions of the President arc well repre¬ 
sented by the introductory remarks in a volume of his Public Papers and 
Addresses . He wrote: 

Modern warfare has given us a new definition for that word “Attack." 

There was a time when we could afford to say that we would not fight 
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unless attacked, and then wait until the physical attack came upon us 
before starting to shoot. Modern techniques of warfare have changed all 
that. An attack today is a very different thing. An attack today begins as 
soon as any base has been occupied from which our security is threatened. 
That base may be thousands of miles away from our own shores. The 
American Government must, of necessity, decide at which point any 
threat of attack against this hemisphere has begun; and to make their 
stand when that point has been reached . 3 
This bears the unmistakable print of Mahan. 

The military powers of the President may also be limited by a procedural 
requirement, an invention of the Supreme Court, that they be exercised in a 
manner “compatible with the principles of our institutions .” 4 The require¬ 
ment is the principal means by which the Court has forthrightly attempted 
to delimit the powers of the President as commander-in-chief. As with most 
influences of the Court upon the President’s emergency powers, the require¬ 
ment is enforced only after the crisis is past. In ex parte Milligan , the Court 
found, years after the close of the Civil War, that the President, through the 
action of a subordinate military officer, had exercised his powers in a manner 
“incompatible with the principles of our institutions” by pressing martial 
law upon an area where, in the opinion of the Court, no real military exigency 
existed. The limitations set by the Court are of little assistance beyond the 
peculiar facts of ex parte Milligan . The doctrine has not been defined in its 
relation to other military powers of the President. It imposed no noticeable 
limitation upon Congress or the President in the present crisis. The Con¬ 
stitution, as interpreted by the Court, was pliable enough to support the 
chief military measures which were undertaken . 6 

Presidential powers arc sometimes measured by the actions of previous 
incumbents of the office. While those actions illustrate the extent to which 
the President may go to further his policy, they cannot always be claimed to 
represent legitimate executive action. Since relatively few Presidential activi¬ 
ties arc reviewed by the Supreme Court, there is, for the most part, no author¬ 
itative pronouncement upon their Constitutionality. The absence of judicial 
review cannot, however, make Constitutional Presidential policies which 
are unconstitutional. Nor may it properly be demonstrated at some future 
occasion, when similar action is indulged, that practice of the past neces¬ 
sarily sanctions its repetition in the present. It is with this caveat that the 
experience of Lincoln, Wilson, Polk, and Madison may be used as a guide 
to the amplitude of Franklin Roosevelt’s military powers. 

II 

In its reference to the military powers of the President, the phrase, “the 
interests of the United States,** has something of a special meaning. With 
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the Presidency is identified the principal responsibility for the protection of 
those matters which may be called our “interests/’ This is not the conse¬ 
quence of any specific mandate in the Constitution. It is the product of cir¬ 
cumstance, repeated enough over the years to make it well-established usage. 
For the most part, the interests may be readily ascertained. They comprise 
the property of citizens and enterprises of the United States abroad. They 
include areas in which the United States is especially concerned. They in¬ 
clude the political aspirations of the United States to control policies of 
other nations within a territory the friendliness or hostility of which is our 
especial concern. All of these diversified interests must, in a world of na¬ 
tionalistic self-interest and violence, be protected from encroachment by 
competing powers. Since the President is custodian of the available instru¬ 
ments of force, he is considered responsible for the protection, in the first 
instance at least, of interests which may be threatened or injured. The re¬ 
sponsibility of the Presidency is fostered by the extraordinary advantages it 
offers to perform the difficult task. The Presidency is the best informed of all 
branches concerning any circumstances by which those interests might be 
affected. If there is occasion to resort to violence, the President, on the basis 
of his unrivaled knowledge, is best able to decide when force should be in¬ 
voked and in what measure. These operating advantages of the Presidency 
have worked to give it virtually unbridled discretion in determining the 
occasion and the manner by which the safeguards of United States interests 
arc enforced. Congress may offer in legislation its conception of their proper 
defense, but its expressions can be but in general terms and only for the 
guidance of the President. His discretions remain large. For protection in¬ 
volves essentially the processes of execution. The President alone performs 
that function and makes the myriad choices which it permits. 6 

The President may use the choices to implement his foreign policy. In the 
crisis, he was faced with “incidents” or attacks by the Axis powers upon 
United States property and interests. He disposed of tljcsc attacks in the light 
of his fundamental strategy and produced significantly different results in our 
relations with Germany and Japan. Until Pearl Harbor, incidents between 
the United States and Japan were, on the whole, concluded amicably. As 
late as August 1941, the bombing of the United States gunboat Tutuila 
at Chungking by Japanese airplanes was settled to the satisfaction of the 
State Department. Japan expressed official regret and offered to pay for the 
damage committed. The United States declared the matter a closed incident. 
It served the policy of the Administration to terminate the incident in this 
manner. The President was playing to postpone engagement in a Pacific 
war at least until our defenses there could be better prepared. The soft word 
and a proclivity to the means of non-violence was the policy of the day with 
Japan. 
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In sharp contrast was the policy of the Administration toward Germany. 
The policy was motivated by essentially different considerations. Our sup¬ 
plies must reach Britain even if it required naval warfare in the Atlantic. 
The Administration was prepared to go that far. Those opposed to Mr. 
Roosevelt's foreign policy contended that it went out of the way to engage 
in naval combat with Germany. In the summer and fall of 1941, many 
vessels registered with nations of the Western Hemisphere fell victims to 
U-boat attack. Most of the vessels had been under the Panamanian flag. The 
Administration protested the sinking of foreign vessels as sharply as it pro¬ 
tested the sinking of the few which were under United States registry. Some 
Congressmen questioned the right of the Administration to make representa¬ 
tions in behalf of the Panamanians. 7 The climax came in September 1941 with 
the hostilities between the destroyer Greer and a U-boat. Each government 
blamed the other for beginning the attack. 8 And close upon the disclosure of 
the Greer incident came a White House announcement that the President on 
September 6, 1941 would make a speech of major importance. The White 
House did not exaggerate, for it heralded the “shoot-on-sight” speech which 
commenced an openly recognized state of hostilities between the United 
States and Germany in the Atlantic. 9 

Congress seldom has objected to the action of the President, as commander- 
in-chief, in sending abroad and maintaining the armed forces without its 
prior concurrence. The instances of objection arc important, but the other¬ 
wise general consent has tacitly established the rule of practice. 10 After the 
termination of the last war, United States troops were stationed in Siberia to 
keep military supplies from the Germans and to assist Czech troops. Members 
of Congress objected to this disposal of the troops by the President. Efforts 
were made in Congress to compel their withdrawal. One resolution provided 
that “all American soldiers now in Europe shall be withdrawn and returned 
to the United States,* except such soldiers enlisting specifically for European 
service." Another directed that no additional troops be sent overseas except 
by express authority of Congress. Both resolutions failed of passage. 11 

In the present crisis, Mr. Roosevelt, to effectuate his policy of a far-flung 
defense, required an uninhibited power to dispose of the armed forces. He 
had to be able to order our troops to any point from which the safety of the 
United States might be threatened. The President was little hindered. Under 
His guidance important agreements were concluded permitting United States 
forces to occupy distant posts in foreign territory. An agreement was reached 
with the Netherlands government in November 1941 authorizing our forces 
to occupy Dutch Guiana. The official explanation for the agreement was that 
it had become necessary to safeguard for the use of the United States the 
bauxite stores which Dutch Guiana possessed in rich quantities. The Presi¬ 
dent did not communicate with Congress concerning Dutch Guiana either 
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before or after the occupation. The only illumination given by the President 
was contained in a White House Statement. Again the President appears 
unduly neglectful of Congress. The United States had undertaken a serious 
measure. It was occupying the territory of a belligerent. This act raised im¬ 
portant questions concerning the status of our relations with the Axis. And 
the countries of the Western Hemisphere would be interested in the ultimate 
disposal of the territory occupied. These arc questions which the President 
might advantageously have discussed before Congress, had he chosen to 
make a report to it of the occupation. 

The occupation of Iceland follows much the same pattern. It was facilitated 
by an agreement with the Danish minister at Washington which subsequently 
was disclaimed by the government in Denmark. The President acted without 
first consulting Congress. He did, however, make a report to Congress after 
the occupation had been completed. His action had been of tremendous im¬ 
portance. By sending American troops to the territory of a nation at war with 
Germany, the President had taken steps which were tantamount to placing 
the United States itself at war. Our troops were occupying territory which 
Germany might be expected to claim by force of arms. 

In occupying Iceland, the President had to reckon with the effort of Con¬ 
gress in the Selective Service Act of 1940 to limit his power to dispose of the 
armed forces. The Act restricted the use of the forces raised under its pro¬ 
visions to the Western Hemisphere. 12 In signing the Act, the President, per¬ 
force, accepted the limitation. His action was reluctant. The limitation was 
contrary to his theory of military defense, for some of the outposts which 
he wished to keep from the Axis lay beyond the Hemisphere. Since Iceland 
was a point in cartographic dispute, whether it lay in the Eastern or the 
Western Hemisphere, the President could justifiably order occupation of the 
island. His action was aided by the authoritative dictum of the National 
Geographic Society that Iceland was on the Hemisphere * ‘fence/* 18 

The President, nevertheless, informed Congress of the occupation. He did 
so by a written message, explaining the vulnerability of Iceland to German 
attack and the consequent danger to the United States. The message included 
the correspondence between the President and the Prime Minister of Iceland. 
The adequacy of the communication made by the President to Congress must 
be tested against the background of the legislative situation existing a week 
previous to the occupation. Congress was then considering two amendments 
to the Selective Service Act. The provision restricting service to the Western 
Hemisphere would be removed and the service of troops subject to the Act 
would be extended for the duration of the emergency. The wisdom of the 
political tactics used by the Administration on the Hemisphere provision 
is difficult to understand. As late as April, General Marshall had refused to 
comment to the House Appropriations Committee on the advisability of the 
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provision. And while the repeal of the provision was being considered in 
Congress, Mr. Roosevelt maintained a complete and studied silence. He sent 
no message to Congress to explain the military difficulties which the pro¬ 
vision might engender. In a press conference he also declined to state his 
views on the provision. He believed that Congress knew the problem and he 
proposed to leave it with Congress. Mr. Roosevelt may possibly have been 
over-confident of the outcome of the issue, for, as Mr. Early remarked, the 
White House believed it would win on the issue after long debate in Con¬ 
gress. Only the prediction of a lengthy debate proved correct. When Congress 
came to vote on the amendments, the Administration was forced to compro¬ 
mise. The amendment to extend the length of service was approved only 
when the Administration had agreed to sacrifice the Hemisphere amendment. 
The compromise was reached after a conference at the White House between 
the President and Congressional leaders of both major parties. The President 
and General Marshall told the Congressmen that the selectees must be held 
in service because of secret information compiled by the intelligence services 
of the War and Navy Departments. 14 No inkling was given of the nature of 
this information. Had Mr. Roosevelt been more inclined to take Congress 
into his confidence, had he communicated to it, or even to its leaders, a 
general but persuasive statement of the defense needs of the United States, 
the sacrifice of the Hemisphere provision might have been avoided. Mr. 
Roosevelt could have made such a statement without violating any inhibi¬ 
tions of secrecy. Congress would better comprehend the dangers abroad and 
would have a feeling of partnership with the President. Instead, Mr. Roose¬ 
velt chose to ignore Congress and to permit the defeat of the amendment 
without offering his full influence in its support. 

The non-interventionists, for the most part, were favorable to the occu¬ 
pation of Iceland. 16 This sentiment and the earlier compromise on the Hemis¬ 
phere amendment would seem to make it politically desirable for the Presi¬ 
dent to have appeared before Congress personally to report on Iceland and to 
argue the strategy of defense represented by the Iceland action and con¬ 
tradicted by the Hemisphere provision. The President might have stressed 
the importance of extending the strategy to the Cape Verdes Islands, the 
Azores, and Dakar which he had mentioned in his fireside chat less than a 
month before. The issue would then have been squarely drawn and the logic 
of the non-interventionists in admitting the necessity for occupying Iceland 
and yet favoring the retention of the Hemisphere provision would be put in 
question. The repeal of the Hemisphere provision would have been made a 
basic issue of the President’s foreign policy just as earlier the repeal of re- 
trictive provisions of the Neutrality Act had been. The Hemisphere provision 
violated the President's fundamental plan of defense; the repeal of the pro¬ 
vision therefore deserved the vigorous and open support of the President. 
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The restriction of the Selective Service Act raises the question whether 
Congress as a matter both of law and policy is or should be able to delimit 
the theater of operations of the military establishment. The question is 
confined to the situation where the United States is not formally in a state 
of war. It is generally accepted that in wartime the authority of the Presi¬ 
dent over the movement of the armed forces should be unfettered. 

Sometime before the Selective Service Act of 1940, legislators had asserted 
that Congress, in the process of raising the armed forces, may specify the 
time, the place and the purposes for which they may be employed. This 
power, it was claimed, appended to the power of Congress to create the 
armed forces. As part of the process of creation, Congress could delimit the 
territory to which the forces must be confined. It could declare its will in 
the statutes creating the forces or in the appropriation acts necessary to 
continue their existence. 16 Congress may choose to be silent concerning the 
disposal of the forces and leave it for determination by the President. Only 
if Congress were silent in the Selective Service Act would the discretion of the 
President come into play. But when Congress expresses its will, the President 
is bound to abide by it. 

A contrary view may draw its premises from the plain implications of the 
"commandcr-in-chicf’ ’ clause. To “command” is to “direct.” 17 In military 
affairs, one of the phases of command is the determination of the places to 
which the armed forces shall be moved. If the Selective Service Act had made 
no reference to the disposal of the forces, the presumption would be, not that 
they would remain motionless, but that the President as commander-in-chief 
might order them wherever, in his judgment, the national security required. 
A commander-in-chief who docs not direct the movement of the forces for 
which he is responsible cannot be said to be “in command.” The unavoid¬ 
able inference of “commander” is that the office involves the giving of di¬ 
rections and not the least important of the directions addressed to the armed 
forces arc those which appertain to the place of their movement. Since this 
is the characteristic of the office, the President as commandcr-in-chicf cannot 
legally be limited in his discretion to dispose of the forces. He can send them 
anywhere. In this view, the provision of the Selective Service Act of 1940 
restricting the use of the forces which it authorized to the Western Hemis¬ 
phere is invalid. The President could not be bound to its observance. 

The question also entails many policy considerations. In behalf of the 
President, it might be argued that the forces which imperiled the United 
States had embarked upon a project of world conquest. They would suffer no 
interference from the artificiality of man-made hemispherical divisions. The 
situation called for world strategy in response to a challenge which was 
global in magnitude. The President must have powers commensurate with 
the danger. He must have strength adequate for the proper discharge of the 
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duties for which he is answerable. Being responsible for the nation's rights 
and interests and the outposts of its defense, he must be able to distribute the 
armed forces everywhere in sufficient numbers to stay any thrust from the 
war of movement. The Selective Service Act rejected these considerations of 
policy. And it destroyed the unity of command, for the dictum of Congress 
had reduced the greater part of the armed forces to only the partial direction 
of the President. The limitations of Presidential authority might be disastrous 
if the nation should be drawn into large military engagements outside the 
Hemisphere before war could be finally declared. 

Contrariwise, the plea may be offered that in a democracy the people, 
through their chosen representatives, should determine great issues of public 
policy. Whether an army so vast as that contemplated by the Selective Serv¬ 
ice Act should be used outside the Western Hemisphere was a momentous 
public issue. The people and not one man should decide it. Furthermore, the 
strategy of the nation’^ defense might rest upon the theory that the United 
States can best be protected simply by making secure its defenses within the 
Hemisphere. There was no need to commit the armed forces to distant 
bastions. The protection offered by thousands of ocean miles separating the 
Hemisphere from other continents was not to be depreciated. Nor is the 
Selective Service limitation a real interference with the power of command, 
for the President has complete direction over the draft forces within the 
Hemisphere. He would have the same authority for operations of that army 
outside the Hemisphere if the nation went to war. Until then, the President 
could not use the draft army in cxtra-Hemispherical forays to pursue his 
belief that our defense must be far-flung. 

To strengthen the defense of the United States and its interests, the Presi¬ 
dent may obtain the use of military bases in other countries. From points on 
foreign soil our armed forces might satisfy more efficiently the strategical 
requirements of the President's military policy. In addition to the bases in 
the British possessions, Mr. Roosevelt secured South American bases for the 
protection of the Panama Canal and for the furtherance of his larger plan to 
defend the Western Hemisphere. The negotiation of several agreements was 
undertaken by him personally on “fishing trips" and inspection tours of our 
defenses. In early 1940, the President cruised to the Panama Canal. The trip 
was destined to be exceptionally successful. He inspected the Canal defenses 
and dropped anchor in the ports of several nations close by. Shortly after his 
return to Washington, it was reported that Mr. Roosevelt had obtained as¬ 
surances from Colombia, Panama and Costa Rica that should the need arise 
the air forces of the United States might use their airfields to defend the 
Canal. 18 The efforts of the President to secure bases in the Hemisphere con¬ 
tinued. He approached Uruguay on the subject, but was met with adamant 
refusal. By the close of 1940, however, results were more favorable. Brazil 
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and Chile agreed to lease naval air bases to the United States and their 
military staffs opened negotiations with our General Staff for mutual coopera¬ 
tion in matters of common defense. 19 Uruguay subsequently reversed its un¬ 
favorable decision and agreed that the United States might establish naval 
and air bases on its coast. The bases would be for Pan-American use and 
not exclusively reserved for the United States. They could be occupied by 
any American forces engaged in the defense of the Hemisphere. 20 

The United States met with less success in the matter of bases in Ireland. 
By mid-summer of 1941, German submarine activity about the British Isles 
had become very effective; there were great losses of supplies being trans¬ 
ported to Britain from the United States. The Lend-Lease Act would be futile 
unless material could be delivered to Britain safely. If Britain or the United 
States could secure bases in Ireland, their naval forces might interfere more 
successfully with the submarine campaign, and the great losses of vessels 
and Lend-Lease supplies would be reduced. For historical reasons, Ireland 
was antagonistic to the use of bases on its territory by Britain. If bases were 
to be provided at all, they would more readily be given to the United States. 
Great Britain could then achieve by indirection a security which it could not 
gain for itself except by force, if then. Bases were established only in loyalist 
Northern Ireland. United States technicians and laborers, employed by the 
New York firm of Merrit, Chapman and Scott, which had contracted with 
the British government to build bases at Londonderry, were employed on 
the project. The work was done under Lend-Lease funds. But no bases were 
constructed in Southern Ireland. Important vantage points from which 
shipping might be protected were therefore denied to the United States and 
Britain. Mr. Roosevelt did not press the issue in any public statement. Mr. 
Willkie was more energetic in that regard. He urged the establishment of 
bases in Northern Ireland and Scotland, and, by implication, in Southern 
Ireland. He invoked the wrath of the American Friends of Irish Neutrality, 
but, nevertheless, persisted in stressing the importance of Irish bases. But 
the de Valera government never yielded them. 21 

The subject of convoys provoked frequent clashes between Congress and 
the President over the division of military powers. Not a few Congressmen 
were intransigent in opposing the right of the President upon his own re¬ 
sponsibility to order the Navy to convoy duty. Even in the generous moments 
of the Lend-Lease Act, when Congress was exceptionally indulgent of Presi¬ 
dential authority, it explicitly forbade the use of convoys. The matter was 
one about which Congress was nervous and the President timid. Mr. Roose¬ 
velt had ample precedent from his predecessors in office who freely employed 
the armed forces for the public interest as they conceited it. But the Presi¬ 
dent never voiced a pretension that regardless of the wishes of Congress, he 
could order convoying. He deftly avoided a frontal attack on the question. 
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His objective finally was gained by the use of a rather ingenious circum¬ 
vention. 

The circumvention of the President was the “neutrality patrol.*’ It was 
hoped that if the “patrol** were combined with the concept of *’neutrality’* 
the scheme would be palatable to Congress. As the President explained, the 
patrols were harmless measures compatible with our neutrality obligations, 
which might properly be taken to protect American shipping. The patrols 
would warn our merchant vessels of marauding U-boats. Incidents which 
might lead the country to war would be avoided and the precious cargoes 
seen safely through to Britain. The President thought the anxiety of Con¬ 
gress over convoys to be irrelevantly academic. In a press conference, he 
lectured that the use of convoys had become outmoded in modern warfare. 
The collaboration of surface craft and airplanes with submarines made the 
concentration of vessels in convoys dangerously impracticable; our Navy, as 
Mr. Roosevelt pointed out, has never wished to use them. 22 

But Congress was unsatisfied by these Presidential disavowals. Many 
members were suspicious that the so-called patrols were in fact being used 
for convoy duty. Restless Senators pressed for an investigation. Mr. Nyc 
placed before the Senate Foreign Relations Committee a proposal requiring 
Congressional approval before convoys could be ordered by the President. 2 * 
On the floor of the Senate, Mr. Tobcy charged that the neutrality patrols 
were merely a pretext, that their principal business was to convoy material 
to Britain. The Senator requested from the President an unequivocal state¬ 
ment in the matter. The White House referred the inquiry to the Navy De¬ 
partment. Senator Barkley later informed the Senate of a reply from Secre¬ 
tary Knox and Admiral Stark that the Navy was not engaging in convoys. 24 

The President, meanwhile, was pressing quietly for Congressional ap¬ 
proval of convoys. In April 1941, it was reported that the White House had 
cautiously inquired into the attitude of the Senate toward legislation author¬ 
ising convoys. A canvass by Administration leaders revealed that fifty Sena¬ 
tors were in favor of convoys and forty-five were opposed. Some Senators 
wanted the President to undertake convoys on his own order rather than 
await Congressional action, which was likely to be preceded by lengthy 
and controversial debate. The legislative situation did not, however, inspire 
the President to urge the adoption of a suitable statute. He was contented 
with raising a trial balloon in a press conference, representing himself as 
reluctant to order convoys unless impelled by a positive public demand. 26 
Support never materialized in sufficient strength for the President to seek 
legislative endorsement of convoys. But the creature of executive will, the 
Neutrality patrol, continued to perform its service well. 

Whatever comfort the suspecting legislators may have gained from aver¬ 
ments of the Navy Department and the futile tests by the. President of Con- 
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grcssional sentiments, was soon dispelled. The President suddenly announced 
on April 19, 1941, that he would extend the neutrality patrol to any limits 
he thought necessary for the defense of the Western Hemisphere. Simultane¬ 
ously, Admiral Stark disclosed that patrols already were operating as far 
as two thousand miles out at sea. The President now made it clear that he 
would not recognize any German combat zone around the British Isles and 
that he considered it legal for American warships to enter belligerent areas 
which he himself had delimited by executive orders at the beginning of the 
war as forbidden to entry by United States merchantmen. 26 The President 
had overcome his timidity on convoys. After ingenious denials, he at last 
revealed that they were in full operation to escort material of war safely to 
Britain. 

The experience of the convoy issue reflects the confusion which is invited 
by the division of authority between the President and Congress to deter¬ 
mine the purposes for which the armed services may be employed. Congress 
claims jurisdiction on the basis of its powers of creation and maintenance; 
the President, taking a generous view of his authority as commander-in¬ 
chief, asserts that he may speak on the purpose of all military enterprises. 
The position of each branch on the convoy issue was unmistakably clear. 
Congress, in the Lend-Lease Act, prohibited the use of the United States 
Navy to convoy material. The President, after rather surreptitiously using 
the neutrality patrol for convoy purposes, openly directed the convoying of 
material to Britain. A conflict in policy-making resulted in serious con¬ 
tradiction. 

The difficulty may, perhaps, be avoided by assigning the subjects of 
military affairs to categories with which will be identified the respective 
powers of the President and Congress. The purposes for which the armed 
forces shall be used may be divided into those of a long-term character and 
those which are immediate and of a very temporary effect. The former per¬ 
mits deliberation, a quality in which the legislature excels, and the latter 
requires celerity of action, which the executive is best able to supply. Con¬ 
siderations of administrative convenience would assign the long-term de¬ 
terminations to Congress acting in conjunction with the President, and re¬ 
serve the temporary matters for the independent action of the President. An 
occasion may, however, require an immediate determination of purpose, but 
similar determinations may recur in the future. Such determinations will have 
a dual aspect. The initial determination, being immediate, must be made by 
the President, but the recurring determinations, having a long-term quality, 
may be made through legislation, by Congress and the President jointly. 

The convoy question may illustrate. It entailed a great issue of public 
policy, the resolution which might have considerable bearing on the con¬ 
sequence of peace or war for the nation. It is assumed that the democratic 
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process requires, if conditions permit, a thorough and open discussion of 
public issues. The convoy issue did not, on the whole, involve prohibitive 
secrecy. It was a policy of long-term character. It was, therefore, suitable for 
public discussion and deliberation. The President may, on a single occasion, 
determine that in furtherance of his duty to protect the national interest he 
must order the convoying of supplies to Britain. But the repetition of con¬ 
voys over a relatively long period should not, under this theory, be a matter 
solely for Presidential determination. It should be discussed and acted upon 
by the legislature as well, and, without legislative concurrence, the President 
should be unable to continue convoys. Adequate time is permitted the legis¬ 
lature to debate the proposition and to canvass thoroughly the implications 
to the national interest. Until the will of Congress is clear, the President 
might continue to exercise his independent power. But in the matter of 
convoys, Congress manifested its opinion forthrightly and promptly. It spoke 
prohibitively in the Lend-Lease Act. The President, in signing the Act, 
concurred in the view of Congress. Yet he resorted to convoys under the 
guise of the neutrality patrol and later ordered their use openly. It is not 
enough to argue that when the President acted the need for convoys was much 
greater than when the prohibition became law, and that the President could 
therefore disregard the prohibition. The prohibition could be removed only 
by the manner in which it came into effect, by the combined action of Con¬ 
gress and the President in repealing it. This places the burden of removing 
the prohibition upon the President. It assures he will inform Congress of the 
situation which requires that the prohibition be removed. Congress can de¬ 
bate the report of the President; a long-term policy will be determined by 
open discussion, and not merely by the action of the President without 
reference to Congress. 

In the view of Mr. Charles Warren, 27 however, the convoy provision of 
the Lend-Lease Act is only an expression of the desire, sentiment, or advice 
of Congress. The provision is of no legal effect to control the actions of the 
President inasmuch as Congress has no power to regulate or prohibit the 
President from exercising his authority, as commandcr-in-chlef of the Army 
and the Navy, to direct the movement of naval vessels. The power of the 
President as commandcr-in-chicf is limited to whatever relates to “com¬ 
mand,” to whatever is incorporated in the idea of command. Mr. Warren 
finds that the power does not extend to disposing of or transferring title to 
vessels of the Navy, as was the case in the destroyer-bases exchange. The 
vessels are the property of the United States and fall within the purview of 
Article IV, Section 3 of the Constitution, which the Supreme Court has held 
to give Congress the exclusive power to dispose of property of the United 
States. But are not the Lend-Lease exchanges similar, from a legal stand¬ 
point, to the disposal of the naval vessels? Congress, under the Lend-Lease 
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Act, was acquiring and disposing of property of the United States. Since 
the power of Congress to dispose of United States property is exclusive, it 
could direct the disposal of Lend-Lease material as it saw fit, regardless of 
the military powers of the President. Congress could therefore direct, under 
authority of Article IV, Section 3, that convoys should not be used to transfer 
Lend-Lease material. 

When an attack is levied against the United States, its armed forces may 
strike back without awaiting a formal declaration of war. That principle is 
established by dictates of practical necessity which defy any other consider¬ 
ations of Constitutional theory. As William Whiting put it, if the com- 
mander-in-chicf could not call out his forces to repel an invasion “until 
Congress should formally declare war, the foreign army might march from 
Canada to the Gulf’* before a declaration could be made. 28 When the Japanese 
attacked Pearl Harbor, our forces could, without violating any Constitu¬ 
tional limitations, retaliate before Congress might act. This is an impor¬ 
tant and broad discretionary power for the executive, for every situation of 
attack may not be as clear as Pearl Harbor. The military alone are in a posi¬ 
tion to make the important determination whether an attack has been made 
and the situation requires reprisal. Complete reliance must be placed upon 
their wisdom. The consequences of their judgment are drastic, for if force is 
used, it often must entail an irrevocable commitment of the nation to fight. 

If Congress fails to proclaim a state of war when our forces are engaged 
in prolonged strife, the situation becomes paradoxical. During the inter¬ 
lude between the President’s shoot-on-sight order and the German declara¬ 
tion of war upon the United States, the status of affairs in the Atlantic was 
not without its pointed perplexities. The governments concerned were 
officially at peace with one another. It was a period having its antecedents in 
troublesome days during which the President and the Secretary of State 
made repeated disclosures of the growing numbers of vessels falling prey to 
the U-boats. Most of the vessels were American owned, but sailed under 
the Panamanian flag. Experience of the First World War made the climax 
easily foreseeable. Its prelude began on September 5, 1941 when the Navy 
Department announced that a U-boat had attacked the destroyer Greer . The 
torpedoes had missed their mark. The Greer countered with depth charges. 
The Germans claimed the Greer had shot first. Several weeks later, the Navy 
revealed that another destroyer, the Kearny , was hit by a torpedo off Iceland. 

Hostilities in the Atlantic were put on a more formal footing when the 
President ordered the Navy to shoot Axis submarines on sight, 29 The Navy 
no longer would be confined officially to “defensive action." It now could 
take the initiative. The Attorney General gave legal support to Mr. Roose¬ 
velt with the theory that to order the Navy to clear the Atlantic sealanes 
of Axis submarines did not differ from the action of a predecessor in sending 
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troops against the Boxer Rebellion to “shoot at sight.” As circumstances in 
the Atlantic warranted, the President might expand the territorial limits 
within which our armed forces could freely resort to violence for the pro¬ 
tection of American lives and interests. The magnitude of the threatened dis¬ 
aster was the measure of the President’s power and duty to take steps neces¬ 
sary to avert it.* 0 

Did the President by his order put the nation at war in the Atlantic? The 
question is largely a matter of definition. “War” is not merely the employ¬ 
ment of force, but, as Judge Moore has said, it is the existence of a legal con¬ 
dition of things in which rights are or may be prosecuted by force. 81 In this 
view, if two nations declare war upon one another, war exists, even though 
no force whatever may as yet have been employed. It frequently happens that 
force is used by one nation against another, as with reprisals, but no state 
of war occurs. An “act of war” lacks a distinctive technical significance in 
international law. It customarily refers to the employment of force and is 
sometimes interpreted to have the paradoxical meaning of an act which 
would be an act of war if a war existed. Or, to reduce the paradox to a phrase 
of Rooscvcltian coinage, it may comprise measures of force “short of war.” 
It also may refer to the act of a belligerent, called an act of war, because it 
occurred under the legal status of war. 82 

While an unravelling of the puzzle of when, if ever, the United States was 
at war during the crisis may furnish legalistic entertainment, the real situa¬ 
tion was determined not by claims to legal rights, but by cold calculations 
of national advantage. For the nation against which an act of war has been 
committed is free to make its own decision whether or not it will reply by 
war. If, upon summing up the advantages of restraint, on the one hand, and 
of an adventure in the prolonged use of force, on the other, a nation should 
find it desirable to declare war, it docs so. Opportunities for choice arc con¬ 
stantly appearing. The interrelations of countries arc so many that countless 
occurrences arise which may be seized upon as a pretext for war. It remains 
only for the nation to decide the most favorable time in which to formalize 
the use of force as the great arbiter. 

During the “shoot at sight” period in the Atlantic, the President took the 
position that the United States should regard the situation as an “unde¬ 
clared state of war.” Mr. Roosevelt recalled from history that the United 
States had fought two undeclared wars, one against the Barbary pirates in 
the Mediterranean and another against the French privateers in the West 
Indies. 18 He believed that the marauding U-boats engaged in a business which 
could be dignified by a title no better than “piracy.” In notifying Congress 
that the Robin Mom had been sunk, he indignantly described the incident 
as a flagrant act of “piracy.” Again in the notable fireside chat of May 17, 
he reviewed at some length the efforts of the United States in past wars to 
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combat the evils of piracy and concluded that the offense had been per¬ 
petuated into our time by the Germans. The President, in characterizing the 
Germans as “pirates,” was not making flamboyant oratory merely to suit 
the emotional intensity of the crisis. He used the word advisedly. If the Ger¬ 
mans were pirates, the United States was free to invoke the rules of inter¬ 
national warfare against the practices of piracy. Our armed forces might at¬ 
tack and capture the German U-boats and their crews without any declara¬ 
tion of war. Our forces need not wait for the Germans to strike first; they 
could take the initiative in a campaign to rid the seas of the pirates.* 4 And 
that, the President informed the nation on May 27, is what he had ordered 
the Navy to do. 

It would have taken an ingenious argument, however, to show that as a 
matter of law the U-boat operators were pirates. In the law of nations, a 
pirate is one “who roves the sea in an armed vessel, without commission 
from any sovereign State, on his own authority, and for the purpose of 
seizing by force, and appropriating to himself, without discrimination, every 
vessel he may meet.” The U-boats did not suit this description. They were 
commissioned by a sovereign State; U-boat personnel attacked not for per¬ 
sonal benefit, but in behalf of the German Reich; and they did not attack 
the vessels of all nations indiscriminately. The President could not, there¬ 
fore, claim the U-boats to be pirates under the law of nations.** He might, 
however, have acted under statutes directed at piracy within the jurisdiction 
of the United States,* 6 but that jurisdiction did not, of course, extend far 
enough to meet the U-boat menace. 

The alternative to the President’s “shoot at sight” order was a formal 
declaration of war. Congress had been kept fully apprised by the President 
of all sinkings in the Atlantic. But Congress did not see fit to declare war, 
and the President took matters into his own hands, committing the nation 
to a “shooting war” in the Atlantic. Again, in the division of responsibility 
for the making of military policy, the views of the President prevailed. If 
the test, previously suggested, distinguishing between long-term and transi¬ 
tory policies is applied, the action of the President, without the concurrence 
of Congress, would appear inappropriate. The shooting order contemplated 
extensive action over a considerable period of time. It was a matter of policy 
for the joint determination of the President and of Congress. 

Ill 

In the aut umn of 1940, Britain’s cash reserves for purchases of war ma¬ 
terial from the United States had run dangerously low. Treasury officials in 
London expected that cash payments would be impossible before many more 
weeks could pass. To solicit relief. Sir Frederick Phillips, Under Secretary of 
the British Treasury was dispatched to Washington with a portfolio bnmr 
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ming over with depressing figures. They satisfied Mr. Morgenthau that 
Britain was scraping the bottom of the barrel. As some persons conscious of 
the debt fiasco in the last war were quick to point out, Britain had great 
property interests in the United States which, if converted to cash, would 
yield ample funds for continued purchases of material on a cash basis. This 
plan was not acceptable to Mr. Morgenthau. Britain had to acquire cash 
quickly and the property could not undergo ready conversion. Time was of 
the essence and to delay Britain's purchases until her finances could improve* 
might be fatal. Another difficulty with the solution of the critics was that 
if British-owned property were placed on the market, it would go at a frac¬ 
tion of its real value. Being virtually a forced sale, the property would at¬ 
tract little more than weak bidding. The Administration was loathe to per¬ 
mit the banking interests to reap a bonanza on the property. Its effect on the 
morale of the British public, coming in the wake of severe German air at¬ 
tacks, might be disastrous to their will to resist. 

The prospect of immediate loans to Britain was feeble, for the Administra¬ 
tion found itself blocked by prohibitive statutes. There was the Johnson Act 
of 1934, 37 a product of disgruntlemcnt in a period which reacted against 
America mixing in European affairs. The Act made it unlawful for any per¬ 
son within the jurisdiction of the United States to purchase or sell securities 
and other obligations of a foreign government or to make a loan to such 
government if it is in default in payment of its obligations to the Govern¬ 
ment of the United States. 

The second statutory obstacle was the Neutrality Act of 1939 which pro¬ 
hibited money advances by United States citizens to belligerent nations.* 8 
These statutes might be repealed, a path the Administration could follow 
to aid Britain financially. After a diligent canvass of the situation in Con¬ 
gress, however, Mr. Roosevelt concluded that the possibility was not a 
real one. Congress would be reluctant to touch the statutes which were 
buttressed so sturdily by the materialistic disillusionment of the last war. 

The Administration was resolved to aid Britain by replacing the cash re¬ 
quirements with a form of credit transaction. Although the Neutrality Act 
might defy repeal, its harrassing provisions could be overcome by new 
legislation authorizing a different arrangement for the transfer of material. 
The magic formula conceived by the Administration was “lend-lcase." The 
United States would use the flexible devices of the lease and the loan for 
consigning material to Britain. Under this arrangement the bald appear¬ 
ance of gifts to Britain would be avoided. Gifts, it had been feared, would 
hurt British pride and produce some disapprobation in the American public. 
Ultimately, under Lend-Lease, there might be many gifts, but they would be 
cloaked at their inception with the more pleasing garment of a lease or a 
loan. The “quasi-credit” method of transferring material attracted the Ad- 
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ministration with another considerable advantage. The United States would 
not surrender complete interest in the material upon its transfer. On future 
occasions the reserved interest might be asserted or held in abeyance. The 
power of choice might give the United States a form of a continuing in¬ 
fluence over British policy both during and after the war. 

In its sweeping delegation of authority to the President, the Lend-Lease 
bill as introduced, or even as finally enacted, is reminiscent of the statutes 
passed during the first “one hundred days’* of the New Deal. Many adopted 
the cry which Mr. Justice Cardozo uttered against the National Industrial 
Recovery Act, that it was “delegation run riot. . . .“*• Judge John Bassett 
Moore reproached Congress for abdicating in the Lend-Lease legislation, if 
not expressly, then by indirection, its powers to declare war, grant letters of 
marque and reprisal, to make rules concerning captures on land and water, 
to raise and support armies, to provide and maintain a navy, and to 
govern and regulate the land and naval forces. Mr. Moore was alarmed that 
Lend-Lease activities would permit executive direction of these powers 
which were assigned specifically to Congress by the Constitution. 40 Mr. 
Edwin Borchard, writing to the Senate Committee on Foreign Relations, 
pointed out that the bill would be a source of unprecedented authority for 
the President in the making of foreign and military policies. The language 
of the Act, Mr. Borchard found, would empower the President to make 
military alliances “with any foreign nation for any purpose or on any terms 
that he sees fit,” and to place at its disposal “any part of the military 
establishment of the United States.” 41 

These objections could not command a sufficient opposition to defeat the 
bill, which on March n, 1941, found its way to the statute books. 4 * The Act 
was widely praised. It was compared with Magna Carta, and, presaged by 
its former identity as H.R. 1776, with the Declaration of Independence. For 
the nation the Act represented, to continue the*references to history, a 
crossing of the Rubicon. The spell of the old neutrality concepts of 1939 was 
broken. Enactment of the Lend-Lease legislation signalized that the United 
States had become a non-belligerent ally of the anti-Axis powers, a role fully 
recognized by Germany and Italy. The way was now open for the nation to 
fulfill Mr. Roosevelt’s avowed purpose that it become the “arsenal of 
democracy.” 

The cornucopian phrase of the Lend-Lease Act, the prime source of its 
generous content, is “defense article.” 41 It captures the rich and varied re¬ 
sources of the United States and makes them subject to the scheme of Lend- 
Lease. The Act pretends to define the phrase, but the result is not a definition 
at all. The purview of “defense article” is given infinite extent by the effort 
at its description. It is difficult to conceive any resource of the United States, 
public or private, regardless of its condition, which does not fall within the 
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ambit of the material to which the Act is applicable. “Defense article’* in¬ 
cludes “any weapon, munition, aircraft, vessel or boat.” It pertains to any 
“machinery, facility, tool, material, or supply” necessary for the “manu¬ 
facture, production, processing, repair, servicing, or operation” of any 
article within the definition. The term is equally applicable to the compon¬ 
ents of any of the material which it describes. To give a completeness border¬ 
ing on redundancy, any “agricultural, industrial, or other commodity used 
for defense” also is known as a “defense article” for the purposes of the Act. 
The concept of “defense article” is not limited to material developed or 
manufactured only by inducement of the Lend-Lease Act. It reaches any ma¬ 
terial satisfying the description of “defense article,” even though it may be 
manufactured or procured before or after the Act became law. A com¬ 
panion definition, of “defense information,” amplifies the control of the 
Act over intangible property. 44 For “any plan, specification, design, proto¬ 
type, or information pertaining to any defense article” becomes subject to 
disposition under Lend-Lease arrangements. 

The operation of the Act depends upon suitable findings by the President. 
The basic prescribed finding is that before the provisions concerning the 
procurement and disposition of defense articles may become effective the 
President must be satisfied that the action contemplated is in the interest of 
national defense. The finding may be made from time to time. It may be 
limited to any one of the various provisions, or it may be of general applica¬ 
bility, calling into play the entire force of the Act. 46 

Upon making the basic finding, the President may authorize the Secretary 
of War, the Secretary of the Navy or the head of any other department or 
agency to manufacture in arsenals, factories, and shipyards under their 
jurisdiction defense articles for the use of a foreign country whose defense 
the President deems vital to the defense of the United States. 46 The agencies 
designated by the President arc not confined to the productive facilities 
under their jurisdiction. They also may use any other means to procure 
whatever articles of a defense character may be necessary to accomplish the 
purposes of the Act. The immediate limitation upon this authority is that 
it can be exercised only insofar as funds arc made available for its operation 
or that contracts arc specifically authorized from time to time by Congress. 
The power of the President to designate the countries whose defense might 
be considered vital to the defense of the United States is unrestrained in the 
statute. 47 The responsibility is his alone, unshared with Congress, and un- 
govemed by any precise criteria of judgment. 

The contracting power is. further defined in an amendment of October i8, 
1941. By this amendment, the President may authorize the head of any de¬ 
partment or agency to make contracts for the procurement of defense articles, 
information, or services, for any government designated by the President, to 
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the extent that the foreign government agrees to pay the United States for 
the benefit received. The President may direct that the government make full 
payment before any benefit can be transferred. Or he may stipulate that a 
series of partial payments be made from time to time. 48 The amendment gives 
the President another great discretionary power. He may direct, notwith¬ 
standing a contract with a foreign government, that any defense article be 
retained for use by a department or agency of the United States in lieu of 
being transferred to a foreign government. The President may make such a 
directive when in his judgment it would best serve the defense of the United 
States. 49 

The departments or agencies designated by the President may “sell, trans¬ 
fer title to, exchange, lease, lend, or otherwise dispose of” any defense 
article. Congress restricted the disposal of defense articles not manufactured 
or procured under the Lend-Lease Act by requiring consultation with the 
Chief of Staff of the Army or the Chief of Naval Operations before the 
transaction can be undertaken. In effect, the requirement relaxes rather than 
strengthens the safeguards of previous legislation. Statutes, such as the Act 
of June x8, 1940, 80 which require the consent of the appropriate staff officers 
before material can be transferred to a foreign government, arc superseded 
by the Lend-Lease Act. Material subject to the Act of 1940, which now falls 
within the Lend-Lease Act, can be transferred merely after consultation with 
the appropriate staff officers. Their consent no longer is a prerequisite to 
disposal. 81 

The departments or agencies designated by the President may “test, in¬ 
spect, prove, repair, outfit, recondition, or otherwise place in good working 
order” defense articles encompassed by the Lend-Lease Act. These activities 
arc limited by the direction that they persist only to the extent that funds 
for the specific purpose arc made available or contracts arc authorized -by 
Congress. 8 * The limitations, from the phrasing of the Act, do not appear 
applicable to the authorization of the departments or agencies to obtain any 
of the enumerated services by private contract. In their solicitation of private 
services, the administrative agencies arc restricted only by the size of the 
overall appropriations for the Lend-Lease program. 

To aid the defense of the nations singled out by the President as deserving 
of Lend-Lease benefits, the Act permits the communication of any “defense 
information” pertaining to a “defense article.” Information may be given 
only to a government which is a recipient of Lend-Lease aid. And the in¬ 
formation must relate entirely to defense articles transferred to the govern¬ 
ment concerned. Congress undertook measures in the Act to protect patent 
holders whose interests might be identified with apy defense article or in¬ 
formation. It required that all contracts or agreements with a foreign govern¬ 
ment contain adequate provision to safeguard the rights of United States 
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citizens having patent rights involved in the transaction. The executive 
branch also is directed to make the appropriate payments to owners or hold¬ 
ers of patents for all royalties collected from a transfer of material under the 
Lend-Lease program. 68 Congress attached another condition to the making 
of contracts or agreements by requiring the inclusion of a clause that the 
government to which disposition is made will not, without the consent of 
the President, transfer title to or possession of material it receives. 64 

The Lend-Lease Act docs not contemplate merely a oneway flow of sup¬ 
plies. As the “arsenal of democracy,” the United States makes the great 
contribution. The strongest current gains its force from our shores. It was 
foreseen, however, that the United States might with advantage acquire 
material from nations whose defense it aided. Upon this theory, the execu¬ 
tive branch is empowered by the Act to acquire material useful to the defense 
of the United States. The authority, coupled with the complete freedom of 
the President to name his conditions of bargaining, enables the executive 
branch to gain from countries aided material which might be strategically 
useful to the United States. The authority can be subdclegated only to the 
Secretary of War and the Secretary of the Navy. But their functions arc pre¬ 
dominately administrative rather than policy-making. They may purchase 
or acquire arms, ammunition, and implements of war only from a country 
whose defense the President finds vital to the defense of the United States. 
Acquisition of material cannot be made without a further finding by the 
President. He must be satisfied that the material is necessary in the interests 
of the national defense. Without these appropriate findings by the President, 
the Secretary of War and the Secretary of the Navy arc unable to make 
acquisitions. 66 

However broad the substantive powers of the Lend-Lease Act may appear, 
the procedural powers arc no less striking in the generosity of their content. 
In negotiating with foreign governments for Lend-Lease transactions, the 
President enjoys an unlimited authority to bargain. The terms which any 
foreign government receives are those which the President deems satisfactory. 
The benefit to the United States may be payment in kind or any other direct 
or indirect, benefit acceptable to the President. 66 Carte blanche authority also 
is given the President for establishing an administrative structure to trans¬ 
late the ideals of the Lend-Lease program into action. He has unconditional 
license to promulgate “rules and regulations which might be necessary and 
proper to carry out any of the provisions of the Act.” And the President is 
given unlimited discretion to subdclcgatc the abundance of power which 
Congress conferred upon him. At his word the powers may be exercised by 
whatever department, agency or officer he designates. 67 

In view of his enormous independent powers in foreign relations and mili¬ 
tary affairs, the Lend-Lease Act does not, at first glance, appear to endow the 
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President with any new legal authority which he did not previously possess. 
The Act seems redundant of the vast although incompletely chartered powers 
of the President. But the great importance of the Act, from the standpoint 
of the President, rests in its exposing an abundance of national resources for 
the performance of policies which arc largely made by him. The limitless 
stores of wealth placed at his command might be made accessible to foreign 
countries designated by the President. This is the signal contribution of the 
Act. However extensive the powers of the President in military and foreign 
affairs, those powers would be rendered inutile if Congress did not supply to 
the executive branch the wherewithal for action. There must be appropria¬ 
tions to make possible the maintenance of the armed forces and the projects 
in foreign relations. There must be statutory authority for many phases in 
the complicated task of mobilizing the economy for the common purpose. 
Without the auxiliary action of Congress the President, no matter how broad 
his powers, often would be helpless to act. It is at this point of accommoda¬ 
tion that many of the “independent” powers of the President lose their 
peculiar quality. 

The reliance of the President upon Congress is well attested by the diffi¬ 
culties of Mr. Roosevelt with military appropriations. As late as January 
1940, the House Naval Affairs Committee struck provisions involving about 
five hundred million dollars from the Naval Expansion Bill. It happened 
that Congress was then waging an economy drive. The reduction in the naval 
expansion program was the largest curtailment made in any activity of the 
Administration. It was also the largest cut in proposed naval appropriations 
since the beginning of the naval expansion program in 1933. The House, in 
1939 and again in 1940, eliminated from the Naval Appropriations bill items 
to improve harbors at Guam. The argument which dominated the discussion 
on the floor of the House in both years was that a harbor project at Guam 
was a long step toward war with Japan. Improvement of our harbor facilities 
would offend the Japanese as a warlike gesture. 68 Most of the other reductions 
in the Naval Appropriations bill of 1940 were made not on the floor of the 
House, but by the Appropriations Committee. After lengthy debate, the 
Committee refused to recommend to Congress the immediate construction of 
a third set of locks for the Panama Canal, a measure which had been strongly 
advocated by the President as an urgent defense need. The Committee also 
struck from the budget estimates for 1940 one million dollars for the dredging 
of the canal at Wake Island. 68 These reductions aroused the President. 
Alarmed that the improvements contemplated for American outposts would 
be dangerously delayed, he remonstrated with Congress that it must be 
responsible for the inadequacy of our defenses in the Pacific and at the 
Panama Canal. 90 But Congress was adamant. 

Previous to the enactment of the Lend-Lease legislation, the efforts of the 
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United States to aid the Allies with war material found legal authority in the 
statutes governing the disposal of ‘‘surplus'* or “outmoded*' material/ 1 
Whenever implements accommodated cither of these categories the way was 
open for their transfer. The categories permitted broad interpretations captur¬ 
ing a variety of material with which our armed forces might dispense. But 
the administrative procedures clamped by the statutes upon the depart¬ 
ments were rigorously complex, a condition which provoked a petition by 
the Secretary of War to Congress for relief. The statutes to which the De¬ 
partment looked for authority had been enacted sporadically over the years. 
The statutes have a superabundance of red tape to prevent the transfer of 
weapons held at “two-company posts or similar establishments.'* The whole 
object of certain of the statutes, according to the Secretary of War, “was to 
see that some second lieutenant kept his accounts and did not cheat the 
United States. . . ." Other statutes authorized the disposal of only a com¬ 
ponent part of a weapon, but not the complete unit. Never having the 
benefit of codification or revision, the statutes, with their collection of 
antiquated procedures, defied the efforts of the War Department to form a 
workable program for disposing material. The unrclatcdncss of the statutes 
to existing conditions, the War Department complained, caused excessive 
delay to the detriment both of the Department and its consignees. A new 
statute was requested which would reflect the exigencies of the crisis and 
free the Department from the confinements of existing statutes. 62 

The abundance of authority delegated to the President by the Act pro¬ 
voked Congressional opponents of unlimited authority to redouble their 
efforts to find safeguards which might lay some claim to merit. The Com¬ 
mittee reports took especial pains to point out the statutes which, it was 
intended, would remain unaffected by the Act. In the House, the majority 
report of the Committee on Military Affairs stressed that the Lend-Lease 
legislation was not understood to modify or repeal the Walsh-Hcalcy Act, 
the Wage-Hour Law, the Eight-Hour Law, the National Labor Relations 
Act or other domestic legislation of a similar color. Legislation of inter¬ 
national effect also was listed by the committee as remaining unaltered by 
the Lend-Lease bill. The Johnson Act of 1934, aimed at defaulters of World 
War debts was said to be unrepealed and likewise the Neutrality Act, ex¬ 
cept for Section 7 which prohibited the solicitation of funds for belligerent 
powers. 68 

The Lend-Lease Act specifically denies any construction that it permits 
the convoying of merchant vessels by the United States Navy. Inclusion of 
the provision was spurred by the rather evasive replies of executive officers 
to committee interrogations whether the Lend-Lease program contemplated 
convoys. The question was dodged by the Secretary of State who claimed that 
to answer it “would violate the proprieties" which must be observed in the 
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discussion of foreign policy. Secretary Knox was more definite. He gave 
forthrightly the opinion that the power to convoy was not granted in the 
bill. But his testimony was not convincing. Congress wanted the security 
of specificity and the use of convoys was expressly negated. 64 

Many Congressmen were anxious over the possibility that the President 
might transfer a substantial part of the Navy to Britain. The knotty question 
of how effectively to tic the hands of the President on such a transaction re¬ 
ceived attention in the Lend-Lease bill. Congress recurred to the device of 
specificity. A prohibition was placed in the Act against the transfer of any 
part of the Navy in the operations of the Lend-Lease program. 66 

Questions put by Congressmen during the hearings whether transfers were 
contemplated had been brushed aside with deft evasiveness. Mr. Hull was 
asked whether without an express prohibition the President could not “give 
away any part of the United States Navy.“ Mr. Hull objected that the 
question involved “. . . such a violent assumption*’ that he would not want 
“to take up time to discuss it.” 66 On another occasion, Mr. Morgenthau’s 
opinion was sought on the same question. The Secretary resorted to the 
ambiguities of the bill, in answering that the legislation permitted “the 
President to sell, transfer, or exchange defense articles under conditions 
which the President deems satisfactory to the United States.’* 87 

Witnesses testifying at committee hearings proved tireless in their search 
for safeguards. Mr. Wendell Willkic made a novel suggcstion.Hc would 
have the bill contain a provision requiring the President to consult frequently 
with leaders of both major political parties and the presiding officers of 
Congress. These consultations, Mr. Willkic thought, would fill in the gaps 
left by the formal reports to be made by the President on the operations of the 
program. An express statutory provision on consultation with Congres¬ 
sional leaders would recognize a development which often occurred spon¬ 
taneously in the execution of statutes. 68 But Mr. Willkic’s proposal inspired 
no comment in the hearings; nor did he press it further publicly. 

Mr. Willkic’s suggestion merited a more extended consideration. The ad¬ 
ministration of Lend-Lease contemplated decisions of policy which would 
be of extraordinary importance in shaping the strategy of the United States 
in the world crisis. We have noted Mr. Roosevelt’s practice of keeping to a 
minimum his reports to Congress on fundamental policies. He thereby 
avoided Congressional criticism and sometimes overlooked the possibilities 
of Congressional cooperation when both might be necessary and desirable. 
Mr. Willkic’s suggestion of a statutory provision requiring regular contact 
between the President and Congress derives its principal value from this 
circumstance. The President would be obliged to undertake what before he 
had lamentably neglected: to confer with Congress at regular intervals. 
Under Mr. Willkic’s plan, the President would have to report to Congress 
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on the fundamental strategies of Lend-Lease and be subject to informed ques¬ 
tioning and criticism by a committee of the legislature. The omissions of 
written reports on Lend-Lease would be corrected in conference between 
members of the two branches. The President might, of course, reduce his 
meetings with the legislative committee to a perfunctory procedure which 
would offer little more than meaningless results; but an alert and assertive 
committee, sympathetic to the objectives of the statutory provision, might 
not permit him to do so. A well-intentioned committee would not allow the 
omissions of a neglectful President to persist. 

In the Senate, an effort was made, but to no avail, to give particularity 
to language contained in the bill such as “facility” and “procure,” the 
meaning of which had a troublesome elasticity. Definitions might have the 
salutary effect of cutting off some ragged edges of the great delegation which 
jutted dangerously into the domain of excessive power. The definitions never 
were forthcoming. Many of those who endorsed the movement to limit 
Presidential discretion under the Act admitted that definitions were safe¬ 
guards of dubious value, that more likely they would expand rather than 
contract power.® 9 

Congress was cautious to write into the Act restrictions designed to safe¬ 
guard the policies of other statutes. We have noted the provision prohibit¬ 
ing convoys by the United States Navy and the entry of any American vessel 
into a combat area established under the Neutrality Act. To safeguard the 
provisions contained in the Selective Service Act that the armed forces which 
it authorized were not to be used outside the Western Hemisphere, the Lend- 
Lease Act provided that existing law concerning the use of the land and 
naval forces remained unchanged, unless the forces were employed for pur¬ 
poses which did not involve combat. 70 



Chapter Four 

THE HOME FRONT 


S uccess in the construction of an efficient military machine requires an 
ambitious organization of the home front. The machine is an omniver- 
ous consumer of economic materials. With these it must constantly be 
fed. The feedings must be prompt and in ample measure. It is essential, then, 
that the President, if he is to meet his responsibilities as commander-in- 
chicf, have at his service the power to arrange the economy according to a 
plan by which it will satisfy military needs. Without that power, his mili¬ 
tary authority would be weakened by a serious lack of control over the 
sources of supply. 

It shall be our purpose to examine the powers which were available to the 
President in organizing the home front for the crisis. We then shall examine 
the use which he made of those powers. 

The President depends largely upon legislation for his powers over the 
home front or the economy. The President ha^no Constitutional authority, 
independent of statute, to regulate the economy with a pervasiveness com¬ 
parable to his control over military and foreign affairs. The basic powers for 
economic regulation arc assigned by the Constitution to Congress. What¬ 
ever economic powers the President may enjoy, must, for the most part, be 
incidental to those powers. His independent powers in military and foreign 
affairs may be applicable to phases of the economy, but that type of control 
often requires supporting legislation. It is mainly through statutes, therefore, 
that the President gains his powers to regulate the economic life of the nation 
in crisis. The extent of those powers depends upon the generosity or meagre- 
ness of each statute. 

In the crisis, important powers were available in statutes which governed 
the economy during the First World War. Many of those statutes did not 
terminate with the advent of peace. But the most useful powers sprang from 
the economic reform statutes of the thirties. All of the available statutes 
were without provision for their automatic expiration once they had ac¬ 
complished the purpose for which they originally were intended. Many fell 
into disuse, but when the new crisis precipitated, the executive had a rich 
storehouse of statutes from which it might gather requisite authority. In 
their purview, the statutes extended to an immense variety of man's economic 
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activities. For the most part, they spared the President the difficult political 
task of frequent levies upon Congress for new statutes to press the economy 
into crisis service. 

For statutory authority to establish a special administrative structure for 
crisis activities the President could turn to the National Defense Act of 
1916. 1 The Act designated a Council of National Defense composed of the 
Secretaries of War, Navy, Commerce, Interior, and Labor. The broad pur¬ 
pose of the Council was described by the Act to be the 4 ‘coordination of in¬ 
dustries and resources for the national security and welfare.** 

The Council was authorized to nominate, and the President to approve, 
an advisory commission of not more than seven members, each of whom was 
to have a special knowledge of some industry with which the responsibilities 
of the Council were concerned. The Council was authorized to nominate, 
and the President to approve, additional subcommittees if its work required. 

Under the Reorganization Act of 1939, 2 the President had submitted to 
Congress Reorganization Plans I and II, which were made effective by Con¬ 
gress in a resolution of June 7, 1939. in accordance with the Act, the Plans, 
and the resolution, the President issued executive order 8248 of September 8, 
1939.* In that order the President organized the Executive Office of the Presi¬ 
dent. He specified that the Executive Office have, “in the event of a national 
emergency, or threat of a national emergency, such office for emergency 
management as the President shall determine.** In Part II of the executive 
order, the President defined the responsibilities of the agencies he created as 
a part of the Executive Office. He did not, however, elaborate on the func¬ 
tions of “the office for emergency management,** but left them flexible. 

The Reorganization Act was a “household** measure only. The Act rear¬ 
ranged functions and organization within the Federal government. The 
President could look to the Act only for authority to create the administra¬ 
tive structure of an “office for emergency management.** The Act did not 
confer powers for regulating the economy. For its substantive powers affect¬ 
ing the public, the office required authority from other statutes. 

Thus, when the President established the Office for Emergency Manage¬ 
ment and added to it a number of other agencies, such as the Office of Pro¬ 
duction Management, the Board of Economic Warfare, and the Supply 
Priorities and Allocations Board, which had powers over the economy, the 
statutory sources of those powers must be found in Acts other than the Re¬ 
organization Act. 

The principal source of priorities authority was Section z (a) of the 
Priorities Act of 1940, as amended by the Vinson Act of May 31,1941. 4 That 
legislation permitted the establishment by the Priorities Director of OPM 
of a preference rating to govern existing contracts. The rating was applicable 
under the statute in the following situation: A, who already is under con- 
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tract to produce or deliver material to B, may be required to postpone de¬ 
liveries or cancel any prior or subsequent contracts in order to meet the de¬ 
livery date of the contract with B. Previous to its amendment, Section x (a) 
of the Priorities Act did not permit priority to be ordered for deliveries under 
any contracts other than army and navy prime contracts. It allowed priority 
to be granted those contracts over “deliveries for civilian account or for ex¬ 
port,* * but did not permit delivery under one prime army or navy contract to 
be given priority over another army or navy contract, or over the prime con¬ 
tract of any other government agency. This deficiency virtually prevented 
the institution, under authority of statute, of a compulsory and graded 
preference-rating system. But the defect was cured by the Vinson Act. 6 

The Priorities Act, as amended, also seemed to authorize the ordering of 
A to make delivery under the contract with B ahead of its stated delivery 
date. Whether A could be required to accelerate delivery to B, if his whole 
output already is earmarked for B, so that acceleration would result only by 
the speeding up of operations and not by working on B’s order in preference 
to another, does not seem clear in the terms of the Act. The situation does 
not contemplate the assigning of priority over other deliveries. In view of 
the broad purpose of the Priorities Act, the language “assign priority over 
(other) deliveries” should be interpreted to mean priority relative to time 
as well as precedence over other commitments. Under such a construction, a 
speedup order could be made as a “compulsory order” or as an “allocation.” 6 

Merely granting priority to deliveries under defense contracts is not enough 
if a producer is free to refuse defense orders in preference for civilian business. 
But the President, with respect to orders placed directly by the army and the 
navy, had statutory authority to make performance, on any reasonable terms, 
compulsory. The compulsion may assume the form of a preference rating. 
Section 9 of the Selective Service Act of 1940 was the source of the authority. 
It was limited, however, to orders for material cither usually produced or 
capable of being produced by the firm to which the order is made. The Act 
required the order to be placed through the Secretary of War or the Secretary 
of the Navy. 7 No specific limits were placed by the Act upon the quantity 
of material which might be ordered. It would seem to be intrinsic in the ar¬ 
rangement, however, that the quantity ordered be within the capacity of 
the producer. 

Express statutory authority never was provided for the limitation-of- 
production orders of the Priorities Director. But those orders may be in¬ 
directly linked to the statutes by the theory that inasmuch as they serve to 
reinforce the system of priorities, they are a means of “assigning priority" 
to contracts or orders which the President deems necessary or appropriate 
to promote the defense of the United States. Or, the orders may be regarded 
as a means of allocating material for defense and “for private account/’ 
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since their basic purposes are to make scarce materials more available for 
defense industries and to apportion the residue among particular groups of 
civilian users. The administrative difficulties of making priority control 
effective present a compelling argument against a narrow interpretation that 
this method of reinforcing preference ratings and allocations is beyond the 
purview of the Priorities Act. 8 Regulation by the government in crisis of 
production activities and inventory controls rests on a similar basis. Ration¬ 
ing by means of sales quotas for each producer would seem to fall within the 
meaning of 4 ‘allocate materials for private account/* and quotas on in¬ 
dustrial customers* purchases appear equally authorized by the same lan¬ 
guage. 

The Priorities Act, as amended, applied only to materials. It did not ex¬ 
tend to services such as transportation. But many phases of transportation 
were affected by other far-reaching statutes. Statutory authority existed for 
the imposition of a priorities system upon the railroads, 9 as well as other 
forms of land transportation. 10 Allocation of shipping space and control of 
the movement of merchant vessels were authorized by the Ship Warrants Act. 11 
It provided that until June 30, 1943, the President might authorize the Mari¬ 
time Commission to issue “warrants . . . with respect to any vessel docu¬ 
mented under the laws of the United States or any vessel not so documented, 
but owned by a citizen of the United States.’* The administration of ship 
priorities utilized a system of warrants, which in effect were blanket priority 
certificates entitling the vessel designated to priority over non-warranted 
vessels in the use of shore facilities, in procuring fuel, and in towing, over¬ 
hauling, dry-docking, and repairs. 12 

The Federal Power Act gave comprehensive authority to the Federal 
Power Commission to control distribution of electric power, whenever it 
determined that an emergency existed involving a shortage of power or of 
transmission facilities. 11 It was unclear whether OPM, acting under authority 
of Section i (a) of the Priorities Act, might regulate power distribution in¬ 
dependently or instruct the Federal Power Commission concerning a suitable 
policy. The Priorities Act applied to “deliveries of material.” While electric 
power might be called a “material,” 14 it could not have been claimed that 
the assumption of authority by OPM was intended by Congress in view of 
the existing jurisdiction of the Federal Power Commission over electric- 
power priorities and the absence of any inkling in the history of Section 1 (a) 
that it was designed to encompass electric power. The Vinson Act appar¬ 
ently was intended to concentrate priority power in the President and to 
broaden the scope of priority control. The purpose of the Act provided a 
basis for an interpretation permitting OPM to supervise the Federal Power 
Commission rather than to apply controls itself. The policy of the OPM rested 
upon this interpretation. 14 
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The efforts of the Administration during the crisis to have enacted suit¬ 
able price control legislation were unsuccessful. It was not until July 30, 
1941, that the President, hesitant over what his fortunes might be in Con¬ 
gress, sent a special message requesting legislation which would authorize 
ceilings for prices and rents. His action was extremely late. A year before, 
Mr. Bernard Baruch had urged that over-all price control legislation be im¬ 
mediately enacted. He wanted ceilings on wages, on rents, and on prices. He 
wanted no special allowances for farm prices. They were to be subject to 
controls similar to those placed upon other commodities. Mr. Roosevelt 
was unwilling to go that far. He did not wish to limit wages; he was fearful 
of the farm bloc, and, therefore, did not favor strict control of farm prices. 
With these views, Mr. Roosevelt could not accept Mr. Baruch’s plan. At a 
press conference on July 15, the President even remarked that he had never 
heard of the Baruch plan, which, in the main, had been offered publicly ever 
since the close of the First World War. 

The President was reluctant to come to grips with inflation. Men having 
prominent positions in his Administration opposed any price control legis¬ 
lation, an attitude which strengthened the unwillingness of Mr. Roosevelt. 
Mr. Thurman Arnold believed that legislation which in any way limited 
profits would increase prices. Mr. Donald Nelson also was opposed to legis¬ 
lation. He was confident that retail competition would act as a brake upon 
prices. Mr. Roosevelt was not only reluctant; he was fearful. The measure 
known as the Administration price bill, when finally introduced into Con¬ 
gress, had surrendered much to the group interests in opposition. There was 
no provision affecting wages and farm products were subject only to slight 
controls. The Administration had yielded much to labor and the farm bloc 
before the fight to check prices had really begun. 

It was unfortunate that the bill, when introduced into the House, should 
fall to the Banking and Currency Committee. The bill came under the 
sponsorship of Mr. Steagall who could hardly be called a friend of price 
control. While pleased with the concessions made in the bill to the farm 
bloc, Mr. Steagall announced that he would seek even greater benefits for 
the farmers. 16 The object of Mr. Steagall was echoed by Mr. Elmer Thomas 
in the Senate who, as chairman of a special subcommittee on Agriculture, 
called a meeting in Washington of all the Governors and agriculture officials 
of the farm states. The meeting proved to be a forerunner of an organized 
opposition to farm price ceilings. There issued from the meeting a general 
agreement among State farm leaders upon the program to be followed by the 
farm group in Congress. 17 

The Steagall Committee began hearings early in August. The hearings arc 
a model of tedious repetition. They were prolonged for three months be¬ 
fore the Committee finally agreed to fix an end to them. For the seemingly 
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interminable hearings, the Administration is not entirely without respons¬ 
ibility. The President made no effort to persuade Congress or the public to 
support a workable price control arrangement. The President appeared pre¬ 
occupied with the matter of strikes and the amendment of the Neutrality Act 
to permit the arming of the merchant marine. In the late Summer and 
Autumn of 1941 the President communicated with Congress on these subjects, 
but never once after hearings on price legislation had begun did he approach 
Congress formally on the inflation problem. The Administration added to 
the chaos by rehearsing in the sessions of the Committee the conflict between 
Mr. Morgenthau and Mr. Ecclcs on the method of devising an excess profits 
tax. More skillful parliamentary tactics would not have revealed this family 
quarrel in committee hearings, but Mr. Morgenthau and Mr. Ecclcs on several 
occasions offered the Committee expositions of their rival plans. 18 Mr. 
Ecclcs also diverted the Committee’s attention by requesting that new powers 
relating to price control be given to the Federal Reserve Board. Mr. Ecclcs 
asked that the Federal Reserve Board be authorized to impose higher reserve 
requirements upon the banks in the Federal Reserve system. 19 This measure 
was not a part of the Administration program presented by Mr. Roosevelt. 
If the Administration had a definite viewpoint on price control, Mr. Ecclcs 
might never have made his request. Mr. Baruch, who was close to the Presi¬ 
dent, also was not sympathetic to the Administration bill which had been 
emasculated by further concessions to the farm bloc. The plan Mr. Baruch 
advocated was embodied in a bill offered by Representative Gore of Tennes¬ 
see. 20 

When, in early November, the Administration bill was reported out of 
Committee, it was considerably defaced by the compromises made since its 
introduction. The compromises were in favor of the labor interests, the farm 
bloc, the retail trade, and the Congressmen opposed to Mr. Henderson who, 
most probably, would administer the legislation. The measure which came 
out of the Committee was, therefore, little more than a “face-saving” de¬ 
vice, offering few checks upon the general price spirals. 

Despite its weaknesses, the bill had difficulty reaching the floor of the 
House after its release from committee. The bill was delayed in the Rules 
Committee by a group which was dissatisfied with the Administration's 
policy on labor strikes and hoped to alter it by opposition to the price bill. 
The Committee delayed the bill for more than a week by recessing without 
granting any rule for it. The rule which finally issued permitted the Gore 
bill to be offered in substitution. The Gore bill would freeze commodity 
prices, rents, wages and commissions as of the week, October 6 through 
October ix, 1941. It would fix the farm crop ceiling at parity, while the Ade 
ministration bill would have the ceiling at no percent of parity. The Gor- 
bill was defeated and the Administration bill passed, shorn of the major 
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curbs which might be imposed upon prices. It went to the Senate where it 
was being debated when Pearl Harbor was attacked. 21 

The experience of the price bill is an instance in which special interests 
triumphed over the larger interests of the nation in the crisis. This might 
have been avoided had the President educated the country on the dangers of 
inflation. An aroused public then might not have tolerated the demands of 
the special interests. It is regrettable, also, that Mr. Roosevelt did not pro¬ 
vide Congress with a vigorous and forthright leadership which would have 
carried an effective price control plan to the statute books. 

The work of the War Industries Board and the Price Fixing Committee in 
the First World War and of the OP A in the present crisis demonstrates that 
as a practical matter governmental price fixing can be accomplished without 
express statutory authority. The activities of the WIB and the Price Fixing 
Committee were based upon authority derived from the President through 
general powers conferred upon him by the National Defense Act. But there 
was no specific statutory authority for the President to fix prices. Neverthe¬ 
less, the two World War agencies regulated the prices of a variety of basic 
commodities. Their means of enforcement were publicity, the power to 
commandeer, and the power to withhold priorities in transportation, ma¬ 
terials, and fuel. Although the price regulations appeared to be voluntary 
agreements with the industries concerned, the omnipresent threat of sanc¬ 
tions lent them a color of compulsion. The experience of the OPA, during 
the period with which we arc concerned, followed a similar pattern. Al¬ 
though the Price Administrator had no direct legal means of enforcement, 
the same indirect pressure tactics used in the First World War were available 
to persuade compliance. OPA relied upon voluntary cooperation and the 
pressure of public opinion to effectuate price fixing. But in the face of de¬ 
fiance, the Price Administrator was not powerless. He could recommend 
that the President use the statutes by which certain traffic could be given 
preference in transportation, and in the process penalize recalcitrance to price 
policy. The Price Administrator also could ask the President to utilize his 
powers under the Act of October 16, 1941 to requisition military or naval 
equipment, machinery, tools, and supplies necessary for their manufacture or 
operation, 22 and, under authority of Section 9 of the Selective Service Act 
of 1940, 2 * to commandeer plants upon refusal to fill a government order or 
accept a reasonable'price set by the Secretary of War or the Secretary of the 
Navy. 

The most flexible sanction available for price control, in the absence of a 
specific statute, was the priorities power contained in Section z (a) of the 
Priorities Act. But the utility of the sanction was limited by the purposes of 
the Act. A most ready interpretation of the Act would have limited the 
applicability of priorities to instances immediately designed to distribute 
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materials in facilitation of the national defense program. Price control might 
have supplemented certain types of priorities. If this view is accepted, the 
imposition of many price schedules would have been justifiable under 
Section 2. (a). The Section could have been used for their enforcement. It 
might not have been unreasonable, however, to interpret the language of the 
section as broad enough to apply to any purpose, however remotely con¬ 
nected with national defense. This interpretation would have encompassed 
price controls which do not implement the distribution of materials for 
defense industries. 

A supplemental method of price control available to the executive was the 
buying and selling of commodities by the government. Governmental pur¬ 
chases might have increased the supply of scarce commodities which were 
undergoing price increases. The government also might have timed its sales 
of the commodities purchased by dumping large quantities on the market 
whenever demand began to exceed the flow of goods from producers. The 
action would have served as a brake on a price spiral. Experience of the First 
World War recommended the practice. The U. S. Grain Corporation, by 
guaranteeing a favorable price, attracted large supplies of wheat. Later 
when consumption and exports surpassed supply, the Corporation prevented 
undue price increases by sales from its accumulated surplus. A similar method 
of price control might have been employed advantageously in the crisis. 
Under the commodity loan program, the government had accumulated in 
the warehouses large supplies of farm products. By releasing quantities of 
those products on critical occasions of price rises, the government might 
have applied an effective check. 24 Statutory authority existed to permit con¬ 
tinuous buying and selling of a number of important commodities by the 
government. The Act establishing the Reconstruction Finance Corporation 
appeared, by its generous language, to provide authority. It permitted the 
creation of corporations with power to acquire, carry, and sell or otherwise 
deal in strategic and critical materials “as defined by the President.** 28 The 
activities of the Metals Reserve Company, the Rubber Reserve Company, the 
Defense Plant Corporation and the Defense Supplies Corporation, all of 
which were established by the RFC, showed that the predominant purpose 
of the Administration in utilizing its statutory powers was to accumulate 
stocks of vital war materials. If the President, however, chose to define any 
scarce material as “critical,** he might have bought and sold it through the 
RFC in order to stabilize prices. Another important,method available to the 
President under the Reconstruction Finance Corporation Act to implement 
price control was his power to release strategic and critical materials ac¬ 
cumulated by the Procurement Division of the Treasury Department or ex¬ 
changed for surplus commodities. 26 The appearance of the commodities on 
the market would have influenced prices to stabilization points. 
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In crisis, the Chief Executive found it necessary to have and to use power 
to seize private property. In both World Wars, the power was used sparingly. 
It was not until eight and one-half months after the entry of the United States 
into the First World War that the President ordered government operation of 
the railroads. There was no outright seizure of a going industrial plant until 
January 1918. Throughout the war only four plants were occupied by the 
government. 27 In the Second World War, from the invasion of Poland to 
Pearl Harbor, commandeering of private property by the President for de¬ 
fense purposes was a little more frequent. By December 8, 1941, the Presi¬ 
dent had taken over the operation of a large shipyard and an airplane parts 
factory and was temporarily policing a third enterprise. 

It is a principle of long standing that the government has inherent power 
to take both real and personal property for public use without consent of the 
owner. The Fifth Amendment limits the exercise of this power by requiring 
that just compensation be paid by the government to the owncy and that the 
property taken be devoted to a public use. 28 A third limitation is peculiarly 
applicable to the executive branch. The limitation is inherent in the separa¬ 
tion of powers; for despite the silence of the Constitution on the question, the 
power of eminent domain appears to repose in Congress. 22 A considerable 
portion of the power has been delegated by Congress to the executive; but 
the statutory authorizations arc not broad enough to permit swift action 
when it is most urgently needed. 

The usual procedure for governmental acquisition of property is condemna¬ 
tion, a judicial process. Authority for the process is provided by the Act of 
1888 which permits designated executive officers to procure land by condem¬ 
nation proceedings in the federal courts. 80 The procedure of the Act of 1888 
has been made less cumbersome since the First World War by the Declara¬ 
tion of Taking Act, which provides for the acquisition of title and possession 
as soon as a sum estimated by the taking officer to be just compensation is 
paid into court. Judicial review of the compensation is made subsequent to 
governmental occupancy of the land. 81 During the crisis the Act served well in 
the procurement of land for defense housing projects, for additions to private 
plants manufacturing for defense, for army cantonments, air raid shelters, 
and similar projects. Because it is confined to real estate, the Act was other¬ 
wise unavailable for commandeering needs of the government in the crisis. 
Executive officers were unable summarily to acquire ships, machines, con¬ 
tracts, or factories and their stocks of materials and equipment by authority 
of statute. 

Legislation was more adequate in its treatment of requisitioning. The 
process is a summary taking by an executive officer of private property** for 
which compensation is made. The power to requisition is inherent in the 
power of eminent domain.** Both real and personal property are subject to 
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requisition.* 4 No judicial process is necessary for the taking. If no settlement 
for compensation can be reached, the owner may resort to the courts.* 6 
Requisitioning ordinarily assumes the form of an executive order or procla¬ 
mation, or the exercise of physical control consistent with a taking. This is 
the pattern followed by most statutes concerned with emergency takings of 
property.* 6 

The proclamation of a national emergency made of immediate effect the 
powers of the President to operate all radio stations through any govern¬ 
mental agency. 87 Seizure of domestic owned vessels was permitted by the 
Merchant Marine Act of 193 6. 88 The Act authorized the Maritime Commis¬ 
sion to requisition completed craft and those under construction upon a 
finding by the President that the security of the nation made it feasible or 
when a national emergency was proclaimed. By a similar Presidential find¬ 
ing, electric power projects licensed under the Federal Power Act of 19x0 
might have been brought under government operation for any purpose in¬ 
volving the safety of the nation. 89 The President, under this authority, di¬ 
rected the Federal Works Administrator to seize a hydroelectric project 
operated by the Grand River Dam Authority, an agency of the State of 
Oklahoma. 40 All other producers of electric energy might have had their 
output requisitioned, but not their plant, during an emergency recognized by 
the Federal Power Commission. 41 If the Commission chose to exercise its 
power, it might have directed the transmission of energy to whatever users 
and uses it judged would have best served the public interest. 

Congress has been exceptionally cautious, even during crisis, in delegat¬ 
ing the President powers to requisition operating industrial properties. It 
was more liberal in its statutory authorizations for the commandeering 
of utilities. Executive action was predicated completely upon the finding of 
an emergency. But the taking of industrial plants, under statutory authority, 
required the additional finding of a failure by private management to co¬ 
operate in the defense effort before resort could be made to expropriation. 
The Naval Appropriation Act of March 4, 1917, 42 in authorizing plant 
requisitioning upon the refusal of a compulsory order, was consistent with 
this theory. But a subsequent section of the same Act was exceptional. It 
authorized commandeering even in the absence of a refusal. The drastic 
provisions of the Property Requisitioning Act, 43 modelled after the Exports 
Requisitioning Act of 1940, 44 did not appear available for takings of industrial 
property. The Exports Requisitioning Act authorized seizure of property 
manufactured for export and denied an export license. It permitted the taking 
of machines and “supplies . . necessary for the defense of the United 
States,” even though the owner of the property was not a producer of the 
goods, was not himself capable of manufacturing for defense and, accordingly, 
was not a person to whom a compulsory order might be addressed under 
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Section 9 of the Selective Service Act. The Property Requisitioning Act was 
limited in its application to certain personal property. It was unavailable for 
the commandeering of industrial plants. 46 The principal objectives of its 
enactment were machine tools and stocks of strategic materials in non- 
defense plants, but not the seizure of the entire plant. 46 Congress circum¬ 
scribed the tremendous powers delegated the President by express disavowal 
of any authorization for seizure of “machinery or equipment which is in 
actual use in connection with an operating factory or business and which is 
necessary to the operation of such business.** The Act further limited the 
executive by requiring that prior to making seizure, the President must 
determine that the property was needed for national defense, that the need 
admitted of no delay or resort to any other source of supply, and that every 
other means of obtaining the use of the property on fair and reasonable 
terms had been exhausted. 

Few statutes were on the books authorizing outright seizure of industrial 
plants. Section izo of the National Defense Act of 1916, 47 which applied to 
the equipping of the army; the Naval Appropriation Act of 1917, 48 concerned 
with navy procurement; and Section 9 of the Selective Service Act of 1940, 40 
covering both military and naval needs, were the only statutes outstanding. 
But of these, the Selective Service Act alone was operative during the crisis. 
The National Defense Act was applicable in time of war or its imminence 
and the Naval Appropriation Act was restricted to “time of war.** 

Section 9 of the Selective Service Act empowered the executive to place a 
compulsory order with any manufacturer. The order had to be given priority. 
It had to offer the manufacturer reasonable terms, as determined by the 
Secretary of War or the Secretary of the Navy. Although compulsory orders 
were issuable for “such product or material as may be required,** the Act 
appeared to make the refusal of only those orders calling for ‘‘necessary sup¬ 
plies or equipment** a basis for plant commandeering. But the power, 
ostensibly narrow, nevertheless remained of exceptional importance, for the 
needs of the armed forces comprehended not only munitions and other ma¬ 
terial, but supplies of clothing, food-stuffs, and construction materials. 
Refusal by a producer to comply with a valid compulsory order permitted 
the President, through the Secretary of War or the Secretary of the Navy, to 
take possession of the plant of the recalcitrant and to operate it through the 
army or the navy. 

The Selective Service Act did not extend to strikes in defense industries. 
Legislation proposed for that purpose was rejected by Congress. The Na¬ 
tional Defense Expediting Act of 1940, however, contained language which 
impliedly was applicable to strikes. 60 The Act further implemented the 
powers of seizure by authorizing the Secretary of the Navy, in connection 
with naval procurement, to take plants and operate them, either by govern- 
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xncnt personnel or by contract with private firms, if he could not agree with 
the owners upon their “use or operation for defense needs/* Whether the 
word “operation” by generous construction might extend to labor policy 
became immaterial when this provision was repealed by Section 9 of the 
Selective Service Act. Under Section 9, a failure of the producer without fault 
was not a cause for expropriation. 51 Most failures even with fault were in¬ 
sufficient under the Act to warrant expropriation, unless the conduct of the 
producer was enough to be tantamount to a general refusal to operate. The 
executive orders directing the seizure of strike-bound Federal Shipbuilding 
and Air Associates plants, though critical of the management for its unwill¬ 
ingness to accept the recommendations of the National Defense Mediation 
Board, did not refer expressly to Section 9. 62 The President did not choose to 
stand upon an uncertain interpretation. He relied exclusively upon what he 
conceived to be his independent authority to commandeer. 

If the President by his independent powers may commandeer, the absence 
of statutory authority was inconsequential. The reasoning in behalf of in¬ 
dependent Presidential powers was stated by President Theodore Roosevelt 
when he planned to take over the anthracite coal mines during the strike of 
1901. It proceeded on the theory that the President need not find express 
authority for acts essential to the national safety. His discretion is unlimited 
except for express Constitutional or statutory restrictions. 61 However that 
may be. President Franklin Roosevelt preferred to exercise his power as 
commander-in-chief rather than to rely upon any particular statutes to 
commandeer strike-bound plants. 

In June 1941 the President by executive order directed the Secretary of War 
to seize and operate the Inglewood plant of the North American Aviation 
Company 54 and to produce aircraft and other materials needed for national 
defense. A strike at the plant jeopardizing the defense program occasioned 
the seizure. The order specified that possession and operation of the plant 
was to be terminated by the President when he determined that it would be 
privately operated in a manner consistent with the needs of national defense. 
Another seizure by the government of a private industry occurred in August 
IJ41, when the President directed the Secretary of the Navy to occupy and 
operate the plant of the Federal Shipbuilding and Drydock Company. 66 The 
final instance of a seizure occurring during the crisis was the directive by 
the President to the Secretary of War to take possession of and operate the 
Bcndix, New Jersey, plants of Air Associates, Incorporated, and to produce 
the military airplane parts and equipment called for by the company's con¬ 
tracts. 66 The seizure followed upon a strike. 

The President’s capacity as commander-in-chief furnished the most direct 
support for his exercise of requisitioning powers independent of statute. The 
taking of private property by a military officer for the supply of his troops is 
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acceptable to the Supreme Court. It is cautious to limit the power to “danger 
. . . immediate and impending” 67 and “emergency . . . such as will not 
admit of delay or a resort to any other source of supply. “ 68 Occasionally it is 
remarked that the procurement of supplies for the armed forces is not within 
the authority of the President as commandcr-in-chicf since the Constitution 
vests in Congress the power to raise and support armies. 69 If the opinion of 
the Supreme Court prevails, the independent action of the President as com- 
mandcr-in-chief appears valid. At least, in the absence of an express statutory 
denial, it seems unreasonable that the power of a military officer in the field 
to requisition supplies during crisis should be denied to his superior, the 
President. Another source of executive power to requisition strike-bound 
plants in the crisis was the authority of the President to use troops to suppress 
disturbances which threaten government functions such as the carrying of 
the mails. 60 The extent of this policing power is not clear, but in extreme 
necessity the power to police may become a power to requisition. 

II 

The President's message of May 16, 1940, calling for a gigantic production 
of armaments, was specific only as to the goals it set. The President said 
nothing of the manner in which the government itself would be organized 
for the defense program. He said nothing of ways for achieving the best 
possible relations between government and industry in the interest of 
maximum production. He spoke only of the need for increased production 
and efficiency, but gave no plan for obtaining them. He gave no hint of the 
personnel who might occupy the principal positions in the government for 
mobilizing industry. The omitted details could hardly be overlooked. The 
First World War had shown that organization was of the essence, that the 
details of an accelerated production machine arc important. Would Mr. 
Roosevelt do as Woodrow Wilson had done—recruit executives from in¬ 
dustry and place them in the government to direct mobilization? Would Mr. 
Roosevelt centralize authority more or less than Wilson had done? 

Toward the end of May 1940 there was every indication that the adminis¬ 
trative structure prepared especially for the crisis would be of only modest 
proportions. The press and political leaders opposed to the Administration 
were agitating for a new government agency devoted entirely to the task of 
organizing the vast production which the new military machine demanded. 
The Administration did not accept this view. To allay any suspicion that it 
did, Mr. Early made an elaborate statement to the press of Mr. Roosevelt's 
plans. 61 The secretary made plain that the President had no intention of 
creating an involved administrative machinery for defense purposes. Some 
b us in ess executives would be invited by the President into the government; 
bat places would not be found for them by the establishment of new agencies. 
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The business executives would be fitted into existing positions. Some would 
be liaison officers. Others would fill vacancies suited to their talents in the 
Departments. 

Mr. Early also remarked that three of the six administrative assistants 
to the President were then undcsignated. Congress, in the Reorganization 
Act, 62 had given these positions a careful flexibility. They had been intended 
to relieve the President of administrative details with which he was con¬ 
fronted, but to which he could not give his personal attention. Men in whom 
he had confidence could become his administrative assistants and assume 
responsibility for those details. The President could define the work of his 
assistants as it suited his purpose. The importance of their tasks would not 
make them his competitors for the public eye; for they would be endowed 
with a “passion for anonymity.’* They would be the “selfless six.” 

These positions seemed well-suited for the business executives who would 
be recruited to manage the defense program. The importance of their work 
required that they be near the President. They must know of his inclinations 
on the great policy questions they must decide. They must be able to give 
the impression that they act with his authority. Above all, they must not 
permit the preeminence of their positions to make them the rivals of the 
President for public attention. This, as administrative assistants, they would 
not be likely to do. Their work would have no political color. 

Mr. Early stressed that no government officer would be superseded by the 
business executives who came to Washington. They would only advise and 
coordinate; they would not be vested with any over-all directing authority. 
Mr. Roosevelt would not, therefore, follow the pattern of Woodrow Wilson 
in the preparedness program of 1917 and 1918. There would be nothing com¬ 
parable to the War Industries Board with its centralized powers of manage¬ 
ment. Authority would not be concentrated in one person to the degree with 
which it was reposed in Mr. Baruch in the First World War. 66 

With this avowed preference for a simple defense organization, it was un¬ 
likely that Mr. Roosevelt would inaugurate the elaborate plans of the War 
Department for industrial mobilization. The Department had begun these 
plans upon direction from the National Defense Act of 1910. 64 Prominent 
industrialists and military men had been detailed to draft and revise the 
plans in the twenties and thirties. The plans were the outcome of thorough 
preparation. Extensive studies had been made of strategic industries; their 
executives had been freely consulted. The plans had been frequently changed 
to accommodate the latest developments in science and industrial organiza¬ 
tion. At the most, Mr. Roosevelt expected to apply the plans only piece¬ 
meal in the crisis. There would be no general mobilization of industry. The 
special measures of the government would be limited; its machinery would 
undergo no marked adaptation to prepare for threatened war. 



THE HOME FRONT 81 

While Mr. Early made his reassurances of a modest defense organization, 
there was considerable speculation over the purpose of Mr. Roosevelt in 
keeping the report of the War Resources Board strictly secret. 68 The Board 
had been appointed by the Army and Navy Munitions Board, under authority 
of the President, on August 17, 1939. The War Resources Board consisted of 
a number of prominent industrialists, Mr. Harold G. Moulton of the Brook¬ 
ings Institution, and Dr. Karl T. Compton of the Massachusetts Institute of 
Technology. The Board was directed to make a survey of American industry 
from the standpoint of its mobilization for war production. The Board made 
its survey, reported, and was discharged by the President in a public letter 
of November 24,1939. No inkling was ever given of the content of the report. 
The President was silent and the members of the Board considered them¬ 
selves committed to secrecy. Four copies of the report were known to be in 
existence. The President, the Secretary of War and the Secretary of the Navy 
each had a copy and the fourth copy was reported mysteriously as “locked 
in a vault in an undesignated location/* 66 

On May 15, 1940, however, the President made his first real stroke for 
building a special administrative structure for the defense program. He es¬ 
tablished, by administrative order, the Office for Emergency Management in 
the Executive Office of the President. 67 The order was issued “by virtue of the 
authority in the Constitution and the statutes, and in pursuance of Part I 
of Executive Order No. 8248/* Although executive order No. 8248 in Part II 
outlined the functions and duties of the five subdivisions of the Executive 
Office of the President, no reference was made to the functions and duties of 
the office for emergency management. The order did not specify the precise 
type of emergency for which the office was established. Nothing was said 
in the order relating the office solely to a defense emergency. It was con¬ 
templated that the office would serve in any type of emergency, whether war, 
famine, drought, flood, earthquake, epidemic, or other national catastrophe. 
The omission in the executive order of a detailed statement of duties for the 
office for emergency management was purposeful. It left the President free 
to determine by administrative order the character of the office as conditions 
might change. 

The administrative order of May 15, establishing OEM placed it under the 
direction of Mr. William McRcynolds, an Administrative Assistant to the 
President. OEM was assigned several broadly defined duties. It was to assist 
the President in the clearance of information concerning measures neces¬ 
sitated by the threatened emergency, it was to maintain liaison between the 
President and the agencies administering the defense program, and perform 
“such additional duties as the President may direct/* 

OEM served another purpose for the President. Mr. Roosevelt had been 
severely criticised in his administration of the economic recovery program for 
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scattering responsibility among a series of agencies without providing ade¬ 
quate centralized control. Relief, for example, had been the province of 
several agencies. They lacked a unified command. The President himself was 
preoccupied with other pressing duties of his office and could not give the 
agencies the constant attention their work demanded. Nor did he set up an 
effective coordinating agency. His failure to do so proved a useful theme for 
his critics. 

To avoid these critics in his administration of the defense program, Mr. 
Roosevelt decided to establish a central point of direction, the OEM. When¬ 
ever critics might ask about a centralized authority for the defense agencies, 
the President could readily refer to OEM. Its instructions carried to almost all 
of the special agencies responsible for the defense program. 

Most, but not all, of the agencies concerned with the defense program be¬ 
came a part of OEM. The organization of the government in crisis proceeded 
upon the theory that the regular departments and agencies should dispose 
of crisis matters insofar as they were capable. Otherwise, the matters should 
be handled by new agencies created especially for the crisis. The new agencies 
might be a part of the Executive Office of the President or they might be 
independent of it. The allocation of the new agencies was determined by the 
belief of Mr. Roosevelt that direct operating duties should be brought into 
the Executive Office under cither of two circumstances. First, when the atti¬ 
tude of an existing agency toward defense problems is hostile and a change in 
personnel of the agency cannot otherwise be justified. Second, when the 
activity is peculiarly related to the crisis and is of such importance that it 
must be brought under the President’s control. 68 

The President, as we shall see, concluded that many defense agencies 
should be a part of the Executive Office of the President. He could not at¬ 
tend to each agency personally, and, consequently, established the Office for 
Emergency Management, in the Executive Office of the President, to aid him 
in the coordination and direction of the defense agencies. 

OEM was devoted to two general methods by which the President might 
manage the defense organization. He might leave direct operating work to 
the regular agencies. OEM would coordinate the agencies by aid of liaison 
representatives who have no power to make final decisions and no authority 
to manage or operate any agency except their immediate offices. Their power, 
if any, would be to persuade. They would be responsible for the settlement 
of matters which would otherwise occupy the attention of the President. 
If the President had to intervene, the liaison representatives would aid him 
with information and advice. 69 

The President also might manage the defense agencies by delegating au¬ 
thority to a person or organization to make the final decision within a 
limited and prescribed area. The person or organization would be a part of 
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OEM, and, consequently, would be under the President’s direct supervision. 
Operating work would be done by the regular agencies. They, in turn, would 
be coordinated by OEM whose counsels would have the force of authority. 

On May z8, 1940, the special administrative structure for the defense pro¬ 
gram was expanded by the use of powers contained in the National Defense 
Act of 1916. 70 The Act authorized the establishment of a Council of National 
Defense. The Council had an Advisory Commission and to it Woodrow Wil¬ 
son had entrusted considerable responsibility for industrial mobilization in 
the First World War. The chief purpose of Mr. Roosevelt was to revive the 
Commission. This he did, by accepting the nominations of the Council, for 
a National Defense Advisory Commission of seven members to coordinate 
matters of defense pertaining to industry, transportation, labor, finance, and 
the consumer. 71 Mr. Stettinius of the United States Steel Corporation was to 
supervise the flow of raw materialsfrom the mines to the factories and beyond 
to the point of fabrication. Mr. Knudsen of General Motors was to command 
the industrial production of tanks, airplanes, engines, uniforms, and other 
material after the first processing stage. Mr. Hillman, President of the 
Amalgamated Clothing Workers of America, was to coordinate employment 
policies in defense industries. He was also charged to oversee the training of 
apprentices for non-combat duties, such as ground crews for airfields, radio 
operators, and camp cooks, as the White House statement put it with 
scrupulous specificity. Mr. Chester Davis, a member of the Federal Reserve 
Board, was to prevent conflicts between agricultural policy and the national 
defense program. Mr. Ralph Budd of the Chicago, Burlington, and Quincy 
Railroad was to have jurisdiction of all defense transportation matters. The 
New Deal was represented by the appointment of Mr. Leon Henderson of 
SEC to establish a statistical bureau and to direct efforts to stabilize the 
prices of raw materials. The consumer interest was noticed by the appoint¬ 
ment of Miss Harriet Elliott of the University of North Carolina as advisor 
on consumer protection. 

Mr. Roosevelt named one of his administrative assistants, Mr. William 
McReynolds as secretary to the Commission. 72 Mr. McRcynolds also presided 
over OEM. Neither the Council nor the Commission was a part of OEM. Since 
Mr. McRcynolds was attached to each of these agencies, he might serve as a 
4 ‘clearing house” for the whole defense program. As general secretary of the 
Commission, it would appear that he might be expected to produce a unify¬ 
ing influence upon the Commissioners. For ACND (the Commission} was 
to have no chairman; each of its members was of equal rank and each was 
supreme in his administrative bailiwick. The only authority to which the 
Commissioners might be subject was the President. The precise extent of 
Mr. McReynolds* powers was not disclosed. It was hardly to be expected that 
his role would be inconsequential. Mr. Walter S. Gifford had been general 
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secretary to the ACND in the First World War and made that capacity, in the 
early stages of the War, one of the most important in the defense organiza¬ 
tion. Would Mr. McRcynolds do likewise? He was one of the most influential 
of the President’s Administrative Assistants; few men in the Administration 
enjoyed greater confidence from the President. He had been in the federal 
service since 1906; he had been Assistant Director of the Budget and Ad¬ 
ministrative Assistant to the Secretary of the Treasury. 

The President was reluctant to comment upon the Council of National De¬ 
fense. He asked those who were curious at his press conference to forget the 
Council, 7 * but after their further persistence he remarked that the Council 
had been revived only to comply with the Act of 1916; for ACND could not 
be lawfully instituted without the Council. The personnel of the Council 
would be as prescribed by the Act. Mr. Roosevelt stressed that the appoint¬ 
ment of the Council was little more than a legal formality. ACND would 
do the important work. It would unravel the more difficult snarls encountered 
by the defense program. Although the Army and the Navy would continue 
to place orders with industry for their requirements, ACND sometimes 
might be helpful. If, to illustrate, it developed that Bethlehem Steel was 
chockablock with orders, ACND would recommend that more orders be 
placed with Carnegie. 

On May 30, the President called the members of ACND to the White 
House to instruct them of their duties. Mr. Rayburn and Mr. Barkley, the 
majority leaders of Congress, also were present. Mr. Roosevelt made ACND 
directly responsible to himself. The Council would not be an intermediate 
supervisor. But the President did not make clear what the source of day-to-day 
leadership for ACND would be. It was a matter of speculation whether the 
President would supply the leadership, or whether ACND would be left to 
its own devices. 

The President also said nothing of the coordination of ACND with the 
departments concerned with defense production. ACND had especially to 
reckon with a great decentralization of authority to the Treasury Depart¬ 
ment. The President had asked the Secretary of the Treasury to direct the 
organization of the aircraft and machine tool industries. The importance of 
this responsibility was stressed when, after ACND had begun its work, Mr. 
Donald Nelson became Director of the Procurement Division of the Treasury 
Department. He was also appointed chairman of the interdepartmental 
committee to coordinate foreign and domestic military purchases. These 
positions gave Mr. Nelson real authority over two of the most important 
branches of defense, production, aircraft and machine tools. 74 

The authority of ACND became more apparent when the Secretary of the 
Treasury announced on June 4,1940, that Mr. Knudsen would take full com¬ 
mand to break the machine tool bottleneck. Shortly after this announce- 
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ment, Mr. Knudsen was given similar responsibilities for aircraft production. 
The powers of Mr. Knudsen were again extended when the President ap¬ 
pointed him to a four-man committee with the Secretary of the Treasury, the 
Secretary of War and the Secretary of the Navy to speed the production of 
aircraft and to coordinate and simplify design. 75 A curious division of au¬ 
thority between ACND and the Treasury Department had now been obliter¬ 
ated. But the main division of authority between ACND and the military 
establishments remained. 

The President's management plan did not meet with universal approval. 
Mr. Hoover believed that experience of the First World War taught that 
there should be a single-headed Munitions Administration. 76 Leadership was 
not to be scattered among the several members of a board, but concentrated 
in one non-political coordinator. Mr. Hoover also maintained that the pro¬ 
curement of munitions on the vast scale contemplated by the defense pro¬ 
gram should be separated from the Army and the Navy. In his opinion, pro¬ 
curement was a business requiring expert knowledge of agriculture, industry, 
labor and transportation. The profession of soldiers is to make war; they can 
know little of the factory. Mr. Roosevelt did not agree with Mr. Hoover. 
Leadership in production for defense was scattered among a commission of 
many members. Except for airplanes, the military establishments retained 
principal responsibility for procurement. ACND was not an executive in any 
sense. It did not meet and function as a body at any time; it only advised, and 
its word did not have the force of authority. 

Mr. Roosevelt believed that he himself could provide ACND with the 
necessary leadership. He assumed that he would be constantly available 
to the Commission for consultation and direction. The appointment of an¬ 
other leader would, therefore, be superfluous. 77 As events proved, the burden 
of Mr. Roosevelt's other tasks as President of a great world power in war¬ 
time would not permit the close attention which a sufficient leadership of 
the Commission required. The President could not find time for such heavy 
extra duties. 

Meanwhile, the responsibilities of ACND continued to grow. An executive 
order 78 invoked the powers conferred upon the President by the Act of June 
18, 1940 to put Army and Navy needs ahead of private or export orders. The 
President provided for the administration of these powers by a special ar¬ 
rangement in ACND. He established a new division within the Commission 
to be headed by Mr. Nelson as Administrator of Priorities. Mr. Nelson an¬ 
nounced that there were to be no mandatory priorities for the present, but 
that the Division of Priorities was to plan for future emergencies. The system 
of voluntary preference ratings was to continue. 

But there was much dissatisfaction with the progress of defense production 
under ACND. Mr. Knudsen, in an address of December 13,1940, to the Na- 
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tional Association of Manufacturers, complained that production was lag¬ 
ging. He analyzed the lag no more deeply than to attribute it to the inability 
of the general public to appreciate the tremendous effort that defense arma¬ 
ments required. He asked that defense production be put on a war basis even 
while the nation remained at peace. Mr. Nelson spoke in a similar vein at 
Chicago on December 16. Like Mr. Knudsen, he blamed the failure of in¬ 
dustry to meet production schedules upon “public” apathy. He urged the 
nation “to slough off its sense of complacency.” The dissatisfaction of Mr. 
Knudsen was further revealed by his persistent efforts to galvanize industry 
into redoubled effort. In a letter to machine tool manufacturers and employees 
acknowledging the weekly progress report of the Machine Tool Manu¬ 
facturers Association, he asked them “to do the impossible” in view of the 
“terrible urgency of the situation.” 79 

The difficulties of defense production may, to some extent, be traced to 
defects in the President’s organization of defense agencies. The greatest de¬ 
fect was the lack of a central directing authority. ACND, as a body, could 
not direct; it could only advise. When the military establishments were 
troubled with production bottlenecks, they might solicit the help of ACND. 
At its own initiative, ACND also might make recommendations to the Presi¬ 
dent. But all this could be only advisory. The advice had authority only to 
the extent that the President might direct. Otherwise, the counsels of ACND 
might go unheeded. 

ACND itself was lcadcrless. Each Commissioner had equal authority; 
there was no chairman. Only the President was responsible for supplying 
leadership. But he did not. How could he? The ordinary burdens of his office 
easily precluded a constant attentiveness to the daily problems of the defense 
agencies. The supervision of the Commissioners was therefore desultory. 
However well each Commissioner might do his job, ACND as a whole might 
fail because, essentially, there was no coordinator to make for team play. 

Without leadership, ACND could hardly pretend to satisfy the need for 
broad, over-all planning of defense production. Nor was any other agency 
able to plan for defense on a broad scale. Whatever particular plans each 
member of ACND might work out for the subject of his jurisdiction would 
not be joined in any master plan. 

The weaknesses of ACND and the defense organization did not escape the 
criticisms of Congress. In the Fall of 1940, Congress began to agitate that 
authority over the defense program be consolidated and centralized. The 
proposal of Senator Taft was typical. He introduced a bill to create a war 
resources administration. 80 It was to be headed by one administrator who 
would coordinate procurement and production. The bill embodied a large 
part of the industrial mobilization plan of 1939 prepared by the War Depart¬ 
ment. The plan had been largely neglected by Mr. Roosevelt. 
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Other bills were introduced to centralize the command. Representative 
Taber*s bill called for a defense coordinator and a defense procurement di¬ 
rector. 81 The coordinator would have charge of production; the director 
would procure, at his own responsibility, all necessary military and naval 
supplies. Mr. Taber sought to overcome several difficulties he found in the 
organization of ACND. Unlike ACND, which could only advise, the pro¬ 
nouncements of its successors would have authority. Mr. Taber was provid¬ 
ing a remedy which th£ President was without power to effect. ACND 
powers were defined by statute; they could be altered only by statute. The 
President could not change ACND from an advisory to a commanding 
agency by his own fiat. In addition, Mr. Taber’s proposal was intended to 
centralize the functions scattered within the seven-headed ACND and other 
government agencies. The President himself could have undertaken this 
administrative unification without the aid of a statute. 

The President responded to Congressional pressure. He began plans to 
centralize the defense agencies before Congress might act. Mr. Roosevelt held 
frequent conferences on the matter with his confidential advisors and with 
Mr. Stimson, Mr. Knox, Mr. Patterson, the Assistant Secretary of War, and 
Mr. Forrcstal, the Under Secretary of the Navy. The President gave careful 
consideration to their suggestions in the quiet of a Carribbean tour. 

In late December 1940, it was believed that an overall defense council of 
the Secretary of War, the Secretary of the Navy, and Mr. Knudsen would 
be appointed. No other structural change would be made in the existing de¬ 
fense organization; the remaining members of ACND would continue the 
functions to which they had been assigned. Mr. Knudsen was expected to 
serve as the principal industrial representative on the new council. And with 
these added powers he doubtlessly would be the day-to-day chairman of 
ACND. The President’s relation to the defense organization also would be 
affected. He had been frequently criticized because of his exacting concern 
for a variety of daily operating problems of the defense organization. After 
the reorganization, Mr. Roosevelt no longer would be concerned with every¬ 
day planning and operation. They would be the responsibility of the new 
council; it would be charged to “get the job done” and would have powers 
commensurate with its responsibilities. 82 

On January 7, 1941, the executive order which was the outcome of the 
prolonged discussions on reorganization finally appeared. The order estab¬ 
lished the Office of Production Management as a part of the Office for Emer¬ 
gency Management in the Executive Office of the President. 8 * OPM would 
consist of the Director General, the Associate Director General, each to be 
appointed by the President, the Secretary of War and the Secretary of the 
Navy. The officers would serve without compensation. Mr. Knudsen was 
named Director General and Mr. Hillman Associate Director General. The 
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order did not distinguish between the responsibilities of the Directors and 
the Secretaries. The President said that the Secretaries would serve as '‘mem¬ 
bers/ * Presumably, he meant that they would have no operating duties 
comparable to those of the Directors. 

The President explained the new organization at his press conference with 
the aid of a chart. 84 The OPM, he pointed out, would have three sub¬ 
divisions. There would be the Division of Production headed by Mr. Biggers 
of the Libby-Owens-Ford Glass Company, the Division of Purchases headed 
by Mr. Nelson, and the Division of Priorities headed by Mr. Stcttinins. OPM 
also would have a Priorities Board composed of a chairman and three other 
members appointed or designated by the President. The Directors would be 
ex officio members. Mr. Henderson would be responsible for prices. Despite 
their new duties, the officers who were members of ACND would continue 
with it. 

The double leadership of OPM was interpreted that management and labor 
would have an equal voice in the organization for defense output. But this 
characteristic of the leadership was intended to be only symbolic. The 
dichotomy of labor and management interests would not extend to the opera¬ 
tions of Mr. Knudsen and Mr. Hillman. Neither was expected to limit him¬ 
self to a speciality in labor and management matters. Both would, as Mr. 
Roosevelt observed, pool their knowledge and handle any matters with 
which they were familiar regardless of its nature. The order gave the Di¬ 
rector General and Associate Director General coequal powers. It instructed 
the Director General to discharge the duties stated in the executive order 
“in association with” the Associate Director General. Both officials would 
serve under “the direction and supervision of the President.** 

The executive order establishing OPM, like most other orders concerned 
with the defense agencies, cited its authority in very general terms. The Presi¬ 
dent referred to the *‘authority vested in me by the Constitution and the 
statutes.** Most of the powers conferred upon OPM consequently were not 
related by the executive order to statutes. Among these was the sweeping power 
given OPM to formulate and execute “all measures’* needed “to increase, 
accelerate, and regulate the production and supply of materials** and serv¬ 
ices for national defense. The Office was also charged to insure effective co¬ 
ordination among government agencies having functions directly connected 
with its own. In addition, OPM was to plan defense production and procure¬ 
ment. It was to survey, analyze, and summarize for purposes of coordination 
the stated requirements of the War and Navy departments, other agencies, 
and of foreign governments for materials and equipment needed for defense. 
OPM was to plan and take all lawful steps necessary to assure the provision 
of an adequate supply of raw materials essential to production facilities; 
it was to determine the adequacy of existing facilities and stimulate and plan 
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the creation of additional facilities to speed and increase defense production. 

OPM was to perform other services of coordination and liaison. It was to 
advise concerning the plans and schedules of agencies purchasing defense 
material. It was to coordinate the placement of the major defense orders and 
contracts and keep informed of the progress of production and supply pro¬ 
grams. OPM was specifically instructed to serve as liaison and a channel of 
communication between ACND and the War and Navy Departments. 

The executive order linked some powers given OPM to existing statutes. 
OPM was to exercise the priority powers conferred upon the President by 
Section 9 of the Selective Service Act and Section 2. (a) of the Act of June 
18, 1940. 

The President expressly reserved to himself in the executive order the right 
to instruct OPM to perform such other functions as he might assign to it. 
Of what importance was this reservation? If the President could confer 
powers upon OPM in this order he could, by the same authority, confer ad¬ 
ditional powers in the future. His authority to do so would not depend upon 
its assertion now; he could have remained silent on the point and later used 
his authority. It is possible that the President made the express reservation 
entirely “for the record.” He may have anticipated that Congress might 
compete with him in assigning duties to OPM. If Congress did so, the Presi¬ 
dent reserved his right to assign additional duties as well. The worth which 
OPM would have to the President depended largely upon the flexibility of 
its powers. They must be capable of frequent alteration in response to the 
changing pressures of crisis. The President, consequently, may have thought 
it necessary to protect the flexibility of OPM with every possible safeguard. 

Mr. Roosevelt was asked at his press conference if Mr. Knudsen and Mr. 
Hillman would occupy more or less coequal positions. Mr. Roosevelt replied 
that they would. He added that he was making the fair assumption that both 
men would agree on all matters. It was axiomatic, the President thought, 
to anyone who knew anything about management (editorial writers did not, 
he added) that Mr. Knudsen and Mr. Hillman would work in agreement. 
The President was reminded of the old law firm of Roosevelt and O’Connor; 
the partners never disagreed on anything. Nor would Knudsen and Hillman. 
Complete harmony would always prevail in their partnership as well. 

The President stressed that he would be at the top of the new organization 
only in the sense that the Constitution places him there. He would assume 
no operating duties. All decisions would be made by the OPM itself without 
reference to the President He would intervene “only if something went 
wrong.’* 

The President’s listeners did not share this confidence. Their doubts were 
expressed when they asked the President to suppose this hypothetical case: 
Mr. Hillman insists that no defense contracts be awarded to the Ford Motor 
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Company unless it agrees to unionization; but Mr. Knudsen, notwithstand¬ 
ing the unwillingness of Ford to unionize, thinks the Company should be 
awarded contracts because it could make speedier deliveries. Mr. Roosevelt 
blocked the question. He asked his listeners to suppose that the question did 
not arise. There was but one defense chief, the President insisted, and his 
name was Knudsen-Hillman. 

As events proved, Mr. Roosevelt was unduly optimistic in expecting con¬ 
stant unanimity between Mr. Knudsen and Mr. Hillman. They disagreed 
upon important questions. It was but inevitable that two thoughtful men 
constantly faced with great controversial issues would sometimes do so. 
The disagreements were often resolved by compromise. But now and then 
compromises could not be reached. In April 1941, Mr. Knudsen and Mr. 
Hillman dashed over strikes in defense industries. Mr. Knudsen made a 
public statement condemning strikes to advance organizational status “at 
the expense of national defense’' as “criminal.” Mr. Hillman dissented from 
this view in an address to a meeting of newspaper editors in Washington. 
Both men again came in conflict over legislation which would have a 
“cooling-off” period before a strike could be called. 86 

Leadership was not scattered only in OPM. A number of defense agendes 
were appearing which brought in their train the difficulties of supervision 
and coordination of their activities by the President. An executive order had 
linked the agencies concerned with radio, wire, and cable communications 
by establishing the Defense Communications Board. 88 The Board consisted of 
Mr. Fly of the Federal Communications Commission as Chairman, the chief 
signal officer of the Army, the director of naval communications, the Assis¬ 
tant Secretary of the Treasury in charge of the Coast Guard, and the 
Assistant Secretary of State in charge of international communications. The 
Board was limited to planning. It was to “determine, coordinate, and pre¬ 
pare” plans concerning national defense. These plans were to enundate the 
needs of the armed forces, government agendes, and civilian activities for 
radio, wire, and cable communication facilities. The Board also was to plan 
for the allocation of government and non-government radio, wire and cable 
facilities to suit the needs of the armed forces. The Board was responsible 
for planning the measure of control over non-military communications, the 
agencies to exerdse the control, and the prindples with which control should 
be applied to meet defense requirements. The Board was spedfically instructed 
by the executive order not to handle matters pertaining to censorship. 

The President also established the National Defense Mediation Board. 17 
The Board was placed in OEM, It consisted of 11 members, of whom 3 repre¬ 
sented the public, 4 the employees and 4 the employers. All were appointed 
by the President. The President designated a public member as chairman. 

The Board functioned whenever the Secretary of Labor certified to it that 
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a dispute had arisen between an employer and employees which threatened 
to obstruct defense production. Disputes within the purview of the Railway 
Labor Act were excluded from the jurisdiction of the Board. The Secretary of 
Labor must certify.that the dispute brought to the attention of the Board 
would not be adjudicated by the commissioners of conciliation of the De¬ 
partment of Labor. The Board might then make every reasonable effort to 
arrange a settlement. It might aid the parties in their negotiations; it might 
afford the means for voluntary arbitration; it might assist in the establish¬ 
ment of methods for resolving future controversies. In addition, the Board 
had general powers to investigate issues between labor and management, 
conduct hearings, and make recommendations. 

On April n, 1941, the President established the Office of Price Administra¬ 
tion and Civilian Supply in an effort “to prevent runaway prices and in¬ 
flation/* 88 Mr. Leon Henderson was named Administrator of the Office. 
OP ACS was placed in the Office for Emergency Management. The Ad¬ 
ministrator was directed to prevent price spiraling, rising costs of living, 
profiteering, inflation, and the speculative accumulation of commodities. He 
was to stimulate the provision of materials and commodities needed for 
civilian use. After military needs had been satisfied, OP ACS was to make 
an equitable distribution of the residual supply among competing civilian 
demands. 

The Administrator also was responsible for making studies of the nation’s 
civilian requirements for materials and commodities, the supply of goods and 
services and the status and trend of prices. OP ACS was to coordinate; it was 
to inform OPM of the amount, character, and the relative importance of 
materials and commodities needed for civilian use, and advise and consult 
with OPM in connection with procurement and priorities and other matters 
which might affect the materials and commodities available for civilian use. 

OP ACS was to determine and publish maximum prices which the Ad¬ 
ministrator deemed fair and reasonable. He might take all lawful steps to 
facilitate their observance. He might recommend to the President that any 
of the several statutes providing enforcement methods for price specifications 
be applied. A Price Administration Committee was established within 
OP ACS. The Administrator was to be chairman of the committee with the 
Secretary of the Treasury, the Secretary of Agriculture, the Federal Loan 
Administrator, the Chairman of the Tariff Commission, the Chairman of the 
•Federal Trade Commission, and the Director and Associate Directors General 
of OPM as members. Each member might designate an alternate. The Com¬ 
mittee was to recommend to the Administrator policies concerning the 
establishment of maximum prices. 

In effect, the executive order establishing OP ACS merged two divisions of 
ACND: the Price Stabilisation Division and the Division of Consumer Pro- 



THE HOME FRONT 


9* 

tcction. The transfer of these divisions to the Office for Emergency Manage¬ 
ment virtually completed the demolition of the first system of defense or¬ 
ganization. Of the original ACblD only the agricultural and transportation 
divisions of Mr. Budd and Mr. Davis remained. 

In May 1941, the President established the Office of Civilian Defense as a 
part of OEM. 89 The Office was to be headed by a Director appointed by and 
acting under the supervision of the President. The Director was to coordinate 
Federal civilian defense activities involving relationships between the 
Federal government and governments of lesser levels. OCD was to assist 
the state and local governments in the establishment of defense councils. 
It was, by aid of the Board of Civilian Protection, 90 to study and plan meas¬ 
ures to protect life and property in emergency; it was to sponsor civilian 
defense programs and recruit and train civilian auxiliaries. 

The Volunteer Participation Committee 91 was to assist the Director in 
considering proposals and suggesting plans for activities to sustain national 
morale and to provide opportunities for civilians to participate in the de¬ 
fense program. OCD was to exercise other functions less directly related to 
civilian defense. The Office was to keep informed of problems arising from 
the impact of the industrial and military defense effort upon local com¬ 
munities. It was to take the necessary steps to secure the cooperation of the 
appropriate federal agencies to handle these difficulties. 

In August 1941, Mr. Roosevelt created the Economic Defense Board 92 and 
made Vice President Wallace the head of it. Mr. Wallace, by this appoint¬ 
ment, was placed in a key post in the defense organization. Serving on the 
Board with Mr. Wallace were the Secretaries of State, Treasury, and War, 
the Attorney General and the Secretaries of the Navy, Agriculture, and Com¬ 
merce. The Board was immediately responsible to the President; for it was 
directed to advise him concerning the “economic defense measures to be 
taken or the functions to be performed which are essential to the effective 
defense of the Nation.” The jurisdiction of the Board depended largely upon 
what was included in the phrase “economic defense.” The order made this 
definition of the phrase: it was the “conduct, in the interest of national de¬ 
fense, of international economic activities including those relating to ex¬ 
ports, imports, acquisition and disposition of materials and commodities 
from foreign countries . . . and other foreign economic matters.” 

The Board was to coordinate the agencies whose activities were embraced 
by the term “economic defense.” The Board was, in the language of the order, 
to assure “unity and balance” among the policies of these agencies. Co¬ 
ordination would extend to the planning of the agencies as well. The Board 
was to integrate their economic defense plans and ' ‘use all appropriate means’ ’ 
to assure that the plans were carried into effect. No activities assigned to 
existing agencies were transferred to the Board. But the policies and meas- 
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ures of those agencies involving economic defense considerations were to 
be cleared with it. 

In establishing the defense agencies, the President acted without hindrance 
from Congress. All of them were created by executive order and Congress 
did not attempt to shape their organization by statute. The only occasion 
on which Mr. Roosevelt’s control of defense organization was threatened 
was largely accidental. On May 8, 1941, the Administration felt somewhat 
of a bombshell wh^n the House adopted by unanimous vote the Cox amend¬ 
ment to the Vinson bill. The amendment would establish an independent 
priorities division as a creature of Congress. The division would be headed 
by a director appointed by the President with the advice and consent of the 
Senate. The Cox amendment would make an important change in defense 
organization. By Mr. Roosevelt’s arrangement, the existing priorities 
division operated as a major unit in bi-headed OPM. The Cox amendment 
would separate the division from OPM and give it but one executive. 93 

The purpose of the Vinson bill was to clarify existing priorities authority 
and to validate what already had been done by way of protecting essential 
defense materials. The bill was also to provide whatever new power might 
be needed to establish priorities for the contracts of Great Britain and other 
countries which had Lend Lease agreements. All went well with the bill 
until Mr. Cox offered his amendment. Mr. Vinson, who sponsored the bill, 
quickly agreed. He remarked that while the House should not review every 
detail of the defense program, the organization of priorities was a matter of 
such importance that Congress should pass upon it, instead of trusting to 
executive discretion. A vote quickly followed. It was assumed by Adminis¬ 
tration supporters in the House that the amendment was satisfactory to the 
Administration; for Mr. Vinson had accepted it. He was chairman of the 
House Naval Affairs Committee and had steered the bill after it had been 
sent to Congress by Mr. Knudsen and Mr. Hillman. 

The Administration acted promptly to forestall the concurrence of the 
Senate to the Cox amendment. Mr. Stettinius, as Director of the Priorities 
Division of OPM, informed a number of Senators that he thought the pro¬ 
posal for a priorities division independent of OPM to be unwise. The plea of 
Mr. Stettinius proved effective. The Senate Military Affairs Committee re¬ 
moved the Cox provision from the bill. 94 

But the really serious conflicts which beset Mr. Roosevelt occurred within 
his own Administration. It was perhaps inevitable that the scattered and 
overlapping authority of the defense agencies would provoke disputes. The 
most vexatious was that between OPM and OP ACS in late July 1941. The 
two agencies differed over the extent to which the production of “peace¬ 
time commodities** should be curtailed in favor of war material. The con¬ 
flict came to a head when Mr. Henderson issued an order requiring reductions 
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up to fifty percent in the production of automobiles, light trucks, domestic 
mechanical refrigerators, and mechanical household laundry equipment. 
The order was oddly characterized as “tentative.** Mr. Henderson used the 
term advisedly in sensing the opposition of OPM to the order. For OPM 
would reduce production of the commodities by only twenty-five percent. 
Mr. Knudsen admitted the existence of a “little dispute’* with Mr. Hender¬ 
son over the order. Mr. Roosevelt in a press conference took pains to mini¬ 
mize the differences and Mr. Knudsen was confident that an executive order 
defining the responsibilities of each organization would provide a settle¬ 
ment. But the President was slow in issuing the order. It already had been 
on his desk for two weeks before Mr. Henderson had acted. Meanwhile, 
Mr. Henderson’s order, one of the most consequential of all orders regulating 
industrial production, continued in its suspended, “tentative” state. 96 

At the close of August 1941, the President sought to make defense organiz¬ 
ation more orderly and unified by creating the Supply Priorities and Alloca¬ 
tions Board, as part of OEM. 96 SPAB consisted of the Director and the As¬ 
sociate Director General of OPM, the Secretary of War, the Secretary of the 
Navy, the Special Assistant to the President supervising the defense aid 
program, the Administrator of OPA, and the Chairman of the Economic 
Defense Board. The President designated the Vice President as Chairman 
of SPAB. 

The main responsibility of SPAB, in the language of the executive order, 
was to assure “unity of policy and coordinated consideration” of all “rele¬ 
vant factors involved in the supply and allocation of materials and com¬ 
modities among the various phases of the defense program and competing 
civilian demands.” 

More specifically, SPAB was directed to determine the total requirements 
of materials and commodities needed for defense and for civilian and other 
purposes. It was to establish policies for the fulfillment of these require¬ 
ments. It might also recommend additional policies to the President. SPAB 
was empowered to determine policies and make regulations in connection 
with allocations and priorities concerning the production, procurement, and 
transportation of materials and equipment. SPAB was also to approve or 
modify the plans and programs of OPM concerning allocations and prior¬ 
ities. 

The policies and regulations of SPAB were to be binding upon OPM in its 
discharge of these functions: OPM was to be a coordinating center for the 
several agencies concerned with priorities; it was to review all requests or 
proposals of other agencies for priority action. OPM also was to supervise 
the issuance of priority orders and preference ratings, and it was to consult 
with the Maritime Commission concerning shipping priorities. 

The executive order creating SPAB had undergone a strange metamor* 
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phosis before it was issued. The President had first asked Mr. Baruch to 
suggest the organization and functions of the new agency. Mr. Baruch 
planned to have it headed by a single administrator who would have supreme 
authority over the defense program. His powers would flow from the Presi¬ 
dent. To him alone he would be responsible. There would also be a Board 
whose members would be responsible for the several phases into which 
defense production and procurement were divided. But the work of the 
members would be coordinated by the Administrator. Mr. Baruch was 
sufficiently realistic to suppose that occasionally there might be disputes 
between members and the Administrator. Mr. Baruch suggested that when 
the President did not choose to settle these differences, the Administrator 
should make the final decision. He should be enabled to designate the Board 
member to execute the policy over which there had been dispute. This was 
the heart of the memorandum and chart concerning SPAB which Mr. 
Baruch had submitted to the President. 97 

But Mr. Baruch’s counsels did not prevail. SPAB became the typical de¬ 
fense organization; a multiple leadership, with no one person in real au¬ 
thority. Although he was supposedly the confidential advisor of the Presi¬ 
dent, Mr. Baruch did not learn of these deviations from his plan until he had 
been informed in the press. It appears that Mr. Baruch’s counsels had been 
sought only in the early stages. The chief responsibility for arranging SPAB 
subsequently was given to Judge Roscnman. In August he had begun a study 
for the President for ending the “policy differences” between the priorities 
division of OPM and the civilian allocation functions of OP ACS. Judge 
Rosenman had carefully interviewed the leading officers of the defense 
agencies. He made his findings and drew up several versions of an executive 
order embodying alternative solutions. One of these executive orders was 
issued and the result was SPAB. The slighted Mr. Baruch could sec SPAB 
as but a “faltering step forward.” 98 

Judge Rosenman received another large assignment in September. At the 
request of the President, he began to investigate the many agencies concerned 
with housing in order to eliminate the sinful triad of “duplication, over¬ 
lapping, and waste.” He met with the heads of the Federal Works Agency, 
the U. S. Housing Authority, the U. S. Housing Coordinator, the Public 
Buildings Administration, and the Federal Housing Administration. From 
Judge Rosenman’s efforts there finally came the executive order establishing 
the National Housing Authority. 

The heads of existing housing agencies and SPAB officials were dissatisfied 
with one prominent feature of the order. Mr. C. F. Palmer, the Coordinator 
of the Division of Defense Housing in OEM, had been awarded complete 
authority over housing priorities. In addition, Mr. Palmer very astutely 
had made himself independent even of SPAB in the matter of housing prior- 
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itics, a circumstance which the executive order did not anticipate. On the 
day following the issuance of the housing order, Mr. Palmer succeeded in 
having the President sign a letter giving Mr. Palmer authority to decide 
upon all requests for priority made by the housing agencies. The President’s 
letter made Mr. Palmer independent even of Mr. Nelson who, as he said, 
assumed himself to be in charge of all priorities. He had not been consulted 
by the President when the letter was signed." 

Throughout the crisis, defense organization had a recurrent theme. 
Whenever delays and troubles were running over in the agencies, the Presi¬ 
dent instead of unifying the defense program under a single, efficient leader 
would create another “coordinating” board. His continued preference for 
multi-headed leadership is remarkable in view of its unsatisfactory per¬ 
formance in the crisis. Usually, the old forms of defense organization were 
retained whenever the President rearranged the defense set-up. The agencies 
were only increased, and the confusion became greater with more agencies 
in action. There rarely was a reorganization of the agencies in the sense that 
some agencies were abolished and their useful functions transferred. Agencies 
were multiplied; they were not consolidated. The labyrinth always became 
more complex. Confusion grew, rather than diminished, as the executive 
branch recruited the new but soon familiar characters of the “Coordinator” 
and the “liaison officer.” The agencies became crowded with troops of these 
men with vague functions. 

The agencies were entirely the arrangement of the President. He built 
them by executive order. Is he alone to blame for their faulty organization? 
It would not seem so. The President’s control over governmental organization 
was by no means absolute. Congress had powers to shape the organization t;o 
its liking. It might establish new agencies of its own design by legislation. 
It might assign additional duties to existing agencies. When appropria¬ 
tions available for the agencies created by the President ran out. Congress 
might refuse further appropriations for those agencies which it did not 
wish to continue. The agencies might be constantly investigated by Con¬ 
gress and required to report at regular intervals. Congress therefore had the 
power to make its influence felt almost instantly if it disapproved the or¬ 
ganization of the new agencies by the President. 

With Congress able to act, the blame for the shortcomings of defense 
organization is not to be laid entirely upon the executive branch. Where 
there were faults. Congress had the opportunity to work for their correction. 
The persistence of the errors, without Congressional notice of them, makes 
Congress blameworthy for not discharging competently enough its funda¬ 
mental responsibility to oversee the executive. 



Chapter Five 

CONGRESSIONAL SAFEGUARDS 

T he reposal of broad powers in the President must be accompanied by 
safeguards to assure that the powers will be used to the national ad¬ 
vantage. Mr. Roosevelt used his powers fully in foreign relations, 
military affairs and on the home front. In the latter field the President might 
feel more restraints than in the others; but there were few real obstacles. Mr. 
Roosevelt did not complain of a lack of power. He had freedom in organizing 
the special agencies responsible for civilian phases of the defense program. 
The leading agencies, OPM, OPA, OCD, OEW, all were established by 
executive order. Congress did not vote upon their formation. Congress could 
immediately influence the agencies only by becoming a competent critic of 
them, by seeing to it that the President’s powers were used well. Congress 
was to sec, first, that the agencies did their work with the utmost efficiency. 
If there were failings. Congress was to criticize until they were overcome. 
The importance of this criticism can hardly be exaggerated. In the haste of 
ambitious, large-scale defense preparations, such as ours, errors were easy. 
And when time is short, errors arc magnified. If the failings of the agencies 
in the crisis were allowed to persist, the ability of the nation to face the 
crisis might have been badly limited. Congressional criticism was also to 
have another purpose: to prevent arbitrariness by the agencies in their deal¬ 
ings with the individual citizen. 

Congress can employ a variety of safeguards to influence the conduct of the 
administration. Some of these arc formalized by statute or legislative pro¬ 
cedure of long standing. Others arc informal, but of equal influence upon re¬ 
lationships between Congress and the executive. This discussion will be con¬ 
cerned with two safeguards which arc more or less representative of the 
success and the failure of Congressional controls over the administration. 
They are the special investigations undertaken by Congressional commit¬ 
tees and the reports made by the administrative agencies to Congress. 

The special investigations began late in the crisis. Until April 15, 1941, 
when the Truman Committee started hearings on the defense program, 1 
the emergency activities of the executive were not comprehensively in¬ 
vestigated. A few special committees had studied limited phases of the 
program.* The standing committees occasionally treated matters which in- 
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vitcd further investigation. But the greater part of the program before April 
15, 1941 escaped Congressional investigation. Priorities, the location of 
defense industries, the award of contracts, matters which the Truman Com¬ 
mittee later studied, had not, before then, received any consequential in¬ 
vestigation. Thus, for the greater part of the crisis, the work of the executive 
agencies evaded the scrutiny of the legislature. The task awaiting the 
Truman Committee was one of gigantic proportions. 

The members of the Committee were Truman (Missouri) (Chairman), 
Connally (Texas), Mead (New York), Wallgren (Washington), Hatch 
(New Mexico), Ball (Minnesota), and Brewster (Maine). The authorizing 
resolution directed the Committee “to make a full and complete study and 
investigation of the operation of the (defense) program for the procurement 
and construction of supplies, materials, munitions, vehicles, aircraft, 
vessels, plants, camps, and other articles and facilities in connection with 
the national defense . . .“ 8 The range of the Committee’s work was hardly 
limited by the resolution. The Committee was directed to investigate: 

(1) the types and terms of contracts awarded on behalf of the United 
States; (2.) the methods by which such contracts were awarded and con¬ 
tractors selected; (3) the utilization of the facilities of small business con¬ 
cerns, through subcontracts or otherwise; (4) the geographic distribution 
of contracts and location of plants and facilities; (5) the effect of such pro¬ 
gram with respect to labor and the migration of labor; (6) the performance 
of contracts and the accountings required of contractors; (7) benefits 
accruing to contractors with respect to amortization for the purposes of 
taxation or otherwise; (8) practices of management or labor, and prices, 
fees, and charges, which interfere with such program or unduly increase 
its cost; and (9) such other matters as the Committee deems appropriate. 4 
During its first weeks, the Committee ran the gamut of the defense pro¬ 
gram, selecting for investigation a variety of subjects which were then of 
greatest importance to Congress. They included the procurement of material, 
the plant expansion program of the army, the selection of contractors for 
material, the selection of construction contractors, the acquisition of land 
by the War Department, utilization of the facilities of small companies, the 
geographical distribution of contracts, the location of plants, new activities 
in the office of the Under Secretary of War, the emergency naval expansion 
program, pre-emergency stores of strategic materials, the functions of the 
Office of Production Management, strikes and the creation of the National 
Defense Mediation Board, labor training programs, government operation 
of plants idle through strikes, the promotion policy of the armed services, 
and camp construction. 6 

The first concentrated study by the Truman Committee centered about 
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camp construction. This subject caught the attention of many legislators in 
the Winter of 1940 and 1941. It was also of interest to Mr. Truman. As a 
county executive in Missouri, he had faced construction problems in the 
“county jungle** similar to those of the camps. His Committee was therefore 
ready to give much of its time to an investigation of the camps. 

Amidst the camp investigations, a resolution was introduced to enlarge 
the Truman Committee from seven to ten members.® Senator Truman him¬ 
self requested the increase in view of the pre-occupation of most Commit¬ 
tee members with other legislative matters. Members were forced to neglect 
Committee activities. Even when matters of utmost importance were con¬ 
sidered at Committee sessions, a large attendance was rare. A glance at the 
duties, of the members justifies any seeming laxness. Senator Truman served 
with eight committees. Senator Connally with five, Senator Mead with nine. 
Senator Wallgrcn with six, Senator Hatch with ten. Senator Ball with six. 
Senator Brewster with six. Senator Connally was chairman of the Committee 
on Foreign Relations, Senator Hatch was Chairman of the Committee on 
Privileges and Elections, and the other members served with committees 
which imposed heavily upon their time and energies. 7 It is inconceivable 
that seven men saddled with such committee assignments could give proper 
attention to the Herculean task of investigating what was in effect the en¬ 
tire national defense program. 

The inability of the Truman Committee to investigate promptly inspired 
resolutions creating additional committees for specialized investigations. It 
was complained that the work of the Truman Committee was tardy and in¬ 
complete. Senator Maloney, who was especially critical of the investigation 
of priorities, moved to create a special committee for that subject. 8 His 
resolution was defeated. Supporters of the Truman Committee led the opposi¬ 
tion to it. As an alternative, they suggested that the membership of the 
Truman Committee be increased. They were anxious that jurisdiction to 
investigate the defense program be the responsibility of only a single com¬ 
mittee. They argued that if an additional committee were created, a rash of 
others would follow. Their presence would bring the dangers of duplicated 
effort and the disastrous ambitions of each for greater responsibilities.* 

Senator Maloney’s resolution brings into question the relative advantages 
of single and multiple investigations. The great disadvantage of entrusting 
investigations to but a single committee is that the committee may exercise 
too great a leverage over the administration. Having a monopoly of the 
committee investigatory power, the single committee may become the most 
powerful element in Congressional criticism. The pronouncements of the 
committee may appear to the public and the administration as the view* 
point of Congress. Or the committee may seem to express the judgment of 
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Congress on matters for which Congress has not formed an opinion. With 
these sources of strength, the committee may exert a greater influence upon 
the administration than is warranted. 

A difficulty with multiple committee investigations is the severe imposi¬ 
tion the investigations make upon the time of the leading administrators. 
Investigating committees have a complex of being satisfied only by hearing 
the leaders of the agency when subordinates actually might give more in¬ 
formed testimony. Since investigations sometimes overlap, the administra¬ 
tors may find themselves repeating the same story to different committees. 
The administrators’ time is wasted in the repetition. The waste is costly, 
for hard-pressed administrators’ time is valuable, especially in the agencies 
created for the emergency. 

The investigations of multiple committees sometimes produce contra¬ 
dictory results. One committee may recommend that the administration 
follow a particular course; the advice of another committee may be exactly 
the opposite. The conflict may cancel out the committee recommendations 
and leave the administration free to choose its own policy. An example of 
contradictory committee advice may be found in the investigations of the 
defense activities of the Aluminum Company of America. The Truman 
Committee severely criticized the Company. 10 But the House Military Affairs 
Committee reached opposite conclusions. The Committee pointed out that 
by April, 1939, Congress had authorized the Army to build only 6,000 planes, 
the Navy only 3,000. The Committee believed that such a program did not 
require an expansion of production facilities. Late in 1939, however, ALCOA 
inaugurated an expansion program requiring the expenditure of two hundred 
million dollars. ALCOA, the Committee found, did not raise the price of 
aluminum because of this expansion. Instead, the price declined fourteen 
percent. The Committee concluded that ALCOA had “cooperated one 
hundred percent” and that it was to be “commended for lowering its price 
and expanding production facilities.” 11 

But the recommendations of multiple committees also may coincide. 
The cumulative recommendations from several committees sometimes may 
be of greater effect than the recommendation of only a single committee. 
The repetition of ideas by several sources may make them more impressive 
than if they issue from only one source. When a recommendation requires 
drastic action, and the administration is reluctant to take it, the concurring 
opinions of several committees may be needed to make the administration 
act. Thus when the Truman Committee recommended that the administra¬ 
tion of defense housing be reorganized, no immediate action was taken by 
the executive. But when the Tolan Committee followed with still more 
thorough and forceful recommendations, the executive felt compelled to 
take action and housing administration was overhauled. 12 
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It is often difficult to determine exactly what effect committee recom¬ 
mendations have upon the executive. If executive action coincides with the 
suggestions of the committee, there is a temptation to designate the com¬ 
mittee as the prime mover. But the executive may have acted regardless of 
committee recommendations. However that may be, the Truman Committee 
was preeminently successful in having its suggestions translated into execu¬ 
tive action soon after they were offered. The most satisfying coincidence of 
committee finding and executive deed was the dissolution by Presidential 
order of the Office for Emergency Management. 18 The War Production Board 
was created in its stead after a pattern suggested by the Truman Committee 
which had strongly condemned the organization of the Supply Priorities and 
Allocations Board in the Office of Emergency Management. The Board was 
criticized as lacking initiative and force. Those failings were attributed to 
the circumstance that the Board's executive committee of eight officials held 
other positions of great responsibility. They could give the Board only a 
fraction of their time. The Committee urged that direction of the Board be 
concentrated in one person. 14 This the President did in his executive Order. 16 

The Committee on National Defense Migration (the Tolan Committee) 
was the most ambitious and successful of the House committees investigat¬ 
ing aspects of the defense program. The Committee had its antecedents in 
the Committee on Interstate Migration of Destitute Citizens. 18 With the 
advent of the emergency, the name of the peacetime committee was changed; 
its work was oriented to emergency conditions. 17 Its members brought to a 
study of defense migration the knowledge gained from previous committee 
service. The transition from peace to crisis worked no great change in com¬ 
mittee organization and personnel. The Committee could proceed much as 
it had done before. Its work was consistently thorough. Even in matters 
which were of no little embarrassment to the Administration, it was a fear¬ 
less prober and critic. 18 In contrast to the Truman Committee, the member¬ 
ship of the Tolan Committee was not burdened excessively with other 
committee assignments. Its personnel could give sufficiently of their time 
to accomplish the work of the Committee with promptness and competence. 18 

The theme of defense migration touched many phases of the defense pro¬ 
gram. In a real sense, the Tolan Committee became for the House the counter¬ 
part of the Truman Committee for the Senate. It gave itself wide latitude in 
examining the manifestations of the migration question. It construed its 
authority to warrant questioning Mr. Henderson on the form of legislation 
which he thought necessary for effective price control. 10 On another oc¬ 
casion, the Committee delved into the voluntary savings plan used in Great 
Britain. 11 The generous interpretations of its duties brought to the attention 
of the Committee many matters covered by the Truman Committee. 11 

The essential task of the investigating committees is to evaluate the work 
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of the executive and to do so they must establish standards of performance. 
The Truman Committee sought to discover whether a “reasonable basis” 
existed for executive policies. In appraising executive action, the Committee 
did not intend to substitute its own judgment for that of the agencies. It 
confined itself to a function comparable to that of courts of appeal which 
determine whether there is a reasonable basis in law and fact for the holding 
of a lower court. These notions underlay the review by the Committee of 
executive action. The Committee examined the work of the agencies to 
ascertain whether policy questions were considered on their own merit 
after as complete an assessment of pertinent facts had been made as the 
pressures of crisis permitted. If after careful study t&c Committee found that 
the policy lacked a reasonable basis, it felt obliged to criticise. 28 

The “court of appeal” analogy is defective. An investigating committee 
gathers facts, the court of appeal docs not. The court, in making judgments, 
must follow an organized body of principles or rules of law, but a committee 
is not so governed. In fact, a committee, unlike a court, may come to no 
judgment at all. 

We have remarked that in crisis swiftness of action in government is the 
desideratum and that since the President can most likely supply it, his re¬ 
sponsibilities for leadership and action become foremost. But it is equally 
necessary, if the value of legislative criticism is accepted, that Congressional 
review of executive acts be not too far behind the commission or omission 
of the acts. 

The Truman Committee exemplified this promptness in its investigation 
of the Fontana Power Project. The Aluminum Company of America had 
been criticized strongly by the Committee for producing an aluminum supply 
inadequate for defense needs. The Company claimed its productive facilities 
were restricted by the lack of electric power. OPM supported the argument 
of the Company, and, as a solution, proposed to speed the Fontana Power 
Project, then only in the blueprint stage. 

The Project had lagged, and the Committee feared it would not soon get 
beyond the blueprints. The Committee found that delay would continue 
until there was agreement among RFC, OPM, TVA, the Federal Power 
Commission, and the Aluminum Company. These parties had not even met 
to find agreement. The Committee requested OPM to be responsible for 
bringing the parties together and offered to arbitrate if necessary. The 
parties, wishing to avoid the publicity of further condemnation by the 
Committee, met in early conference. Soon the Fontana Project was begun 
in earnest. 24 

In crisis, many policies must be hastily conceived and executed. There is 
real danger that policies of concern to several agencies will not be coordin¬ 
ated in the haste for action. The committees may serve a good purpose if. 
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whenever opportunity permits, they see to it that the agencies have co¬ 
ordinated policies of common concern. Where policies lacking coordination 
arc not yet executed, the committees may have the neglected agencies re¬ 
view the policies and the improper clearance corrected. 

The committees were attentive to the coordination of policies among the 
agencies. But some committees were not as insistent as they might have 
been. The O'Mahoney Committee might have been more studious of re¬ 
lations between the agencies of Mr. Ickcs, Mr. Henderson, and the National 
Resources Planning Board concerning the petroleum situation. The Com¬ 
mittee did little to influence consultation among these agencies. The House 
Committee on Interstate and Foreign Commerce was more active. It ques¬ 
tioned closely the National Resources Planning Board concerning the clear¬ 
ance of policies then before the Committee as proposed legislation. The 
Planning Board recommended that controls be applied immediately over the 
production, refining and allocation of petroleum and the price requested for 
each process. Questioning revealed that the Planning Board had not con¬ 
sulted OPM before recommending the legislation. The Board later claimed 
that it had contacted OPM. While agreeing that the Board had done “some 
consulting,*' OPM nevertheless felt that it had been denied an opportunity 
to offer “. . . our advice or the information we had on . . . (the) meas¬ 
ures. . . .*’** 

The defense agencies quarreled among themselves occasionally over 
policies of common interest. Unimportant quarrels may escape the attention 
of the President. When they arc consequential, the President is sometimes 
reluctant to intervene. He is willing to “let matters take their course." But 
continuance of the quarrel might hamper the defense program. When the 
President hesitates, Congress should intervene. The committees concerned 
with the subject of the quarrel should offer their good offices to effect a 
settlement. 

We have mentioned the quarrel between Mr. Henderson and Mr. Knudsen 
over the extent to which the production of “peacetime" durable goods 
should be reduced in favor of war material. Mr. Roosevelt delayed for several 
weeks an executive order to settle the conflict. He might have been more 
prompt had the Truman Committee criticized his inordinate delay. But the 
Committee was too preoccupied with other matters to make an immediate 
investigation. The readiest attention came from the House Committee on 
Military Affairs. 1 * It blamed difficulties within the administration upon the 
President's failure to concentrate authority in one leader. The conflict be¬ 
tween Mr. Henderson and Mr. Knudsen was made possible by scattered 
authority. But the censure of the Committee, made in a report, was not 
strong enough to end the conflict. The Committee might have been more 
persistent. It might have directed its hearings squarely at the conflict. Mr. 
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Knudsen and Mr. Henderson might have been called upon to inform the 
Committee of their differences and a settlement hastened. 

A major hazard of Congressional control of the executive is that control 
may be transformed into pressure for various interests or sections of the 
country. In the crisis, for example, Congressional pressure in behalf of farm 
interests was detrimental to the regulation of food prices and food distribu¬ 
tion by the executive. 

Investigating committees reflect the anxieties of Congress for sections and 
interests. The committees were therefore to be expected to protest any ex¬ 
cessive zeal by the administration for one or several sections. Since the 
staffing of the top administrative posts is not done with a view toward 
sectional representation, executive officers may easily slip into an undue 
preference for particular sections of the country. In placing contracts for 
defense production, the administration seemed to favor the larger business 
enterprises. Small businesses, as legislators were soon to complain, received 
relatively few contracts direct from the government. It happened that the 
large business enterprises awarded contracts were concentrated along the 
cast and west coasts. Many sections of the country were therefore slighted. 

It was inevitable that this accidental favoritism should be attacked by the 
investigating committees. The Murray Committee was an early participant 
in the attack. It advocated the interests of a particular section of the country, 
the West, by directing the attention of the administration to resources in 
that area which had been overlooked. 27 

The committee pointed out that minerals from the West could be used 
for defense production, but the administration policy makers were relying 
upon South America. A large part of our merchant marine had to haul 
minerals from there. The vessels could be used elsewhere if the mineral re¬ 
sources of the West were tapped more extensively. 

It was claimed frequently in the crisis that some defense agencies were 
devoted to the “big business” interests which provided most of the govern¬ 
ment’s “dollar-a-year“ men. The potentialities of small business enter¬ 
prises were being overlooked. This neglect caught the attention of the 
Truman Committee. Its investigations supported the belief that the con¬ 
tribution of the small business to the defense program was being disregarded. 
The Committee found OPM at fault for failing to staff adequately or give 
sufficient authority to its Defense Contract Service. The Service had been 
established to safeguard small business interests. The criticisms of the Com¬ 
mittee proved fruitful. They brought about a change in the organization of 
the Service. 

The investigating committee depends largely for its success upon the 
willingness of executive agencies to supply it with information. Failing a 
working arrangement with the agencies, the committee loses what often 
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may be its principal source of facts. The committee must therefore become 
adept in securing information. One technique which may be used success¬ 
fully, when the investigation affects several interests, is for the committee 
to inject competition among the interests. Each will offer information to 
strengthen itself in the estimation of the committee. Rivalry among the 
sources of information will increase the yield of information. 

The Senate Committee on Interstate Commerce, investigating the tele¬ 
graph industry, used the competitive situation to its advantage. The Navy 
Department and the Federal Communications Commission each wished to 
draft legislation for merging the Western Union and Postal Telegraph Com¬ 
panies. The Navy Department considered itself best qualified to do so, since 
it had given the subject many years of attention and therefore could offer a 
bill arranged from the best information. The Federal Communications 
Commission felt similarly qualified. The Commerce Committee encouraged 
the rivalry and from it the Committee obtained information which other¬ 
wise might have escaped it. 28 

Often the information which the investigating committee has of executive 
policies in crisis is of short-lived usefulness. Policies change frequently, and 
so must the information which the legislature should Have of them. In¬ 
formation, to be of value to the committee, must be acquired speedily before 
it is outdated. And as it changes, the committees must arrange an orderly 
means for the executive to inform them continuously of changing policies 
in which the committees are interested. The Truman Committee, for example, 
spent much time informing itself and criticising the organization and policies 
of the Advisory Committee to OPM. 29 But the Truman Committee, for all 
of its painstaking inquiries, set no means by which it might keep informed 
of subsequent changes in the work of the Advisory Committee. The Senators 
might have required that changes in policy of a specified character be re¬ 
ported. OPM would then be clearly responsible for informing the Committee 
of those changes. 

The Truman Committee was more solicitous about keeping informed of 
policies which directly affected the public. The Committee established a 
procedure for keeping informed of the more drastic enforcement proceedings 
of OPM. The Committee was especially interested in the sanction that when 
a firm refused to comply with priority regulations, it was warned to comply 
in the future, and, recalcitrance continuing, OPM denied the firm further 
supplies of material. OPM agreed, at the request of the Truman Committee, 
to inform it of every instance where supplies of material were withheld. 30 

The Tolan Committee did not arrange to keep informed of a matter in 
which policy might change even more frequently. On July 15, 1941 the 
Committee inquired from Mr. Hillman at some length concerning the 
methods used by OPM to ascertain the quantity of subcontracts let. Mr. 
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Hillman explained to the Committee four methods in use. The Committee 
was not satisfied with these methods. Yet it did not arrange to have OPM 
inform it of improvements which might be made in these methods. 81 Merely 
by insisting that it be kept informed at regular intervals, the Committee 
might have inspired OPM promptly to devise more satisfactory methods. 

Many matters such as housing, army cantonment construction, migratory 
labor, petroleum supply, required constant investigation. They did not re¬ 
ceive it. Petroleum supply was for a long time uninvestigated. The O’Ma¬ 
honey Committee in the Summer and Fall of 1940 had investigated and de¬ 
cided that the claim of a petroleum shortage was without foundation. The 
Chairman then terminated the meetings of the Committee and assigned it 
the innocuous pursuit of giving the petroleum situation “further study.” 82 
For most purposes, the Committee ceased to function when actually petrol¬ 
eum required attention. The first storm signals already had appeared; it was 
known that petroleum supplies in the East had been sizably reduced and that 
the drain would grow larger. An active Committee might have prodded the 
Petroleum Coordinator into a better handling of the situation. The Com¬ 
mittee had accumulated a fund of useful knowledge and it might, by re¬ 
maining active, have made certain that the measures it once had recom¬ 
mended for avoiding the threatened shortage were undertaken. 

The committees cannot become adequately informed of some matters un¬ 
less investigation of them is decentralized. The committees may be unable 
to obtain testimony at Washington which permits an understanding of a 
local problem. The Truman Committee found little satisfaction in Washing¬ 
ton hearings on Army camp construction. The Committee was able to take 
extensive testimony from War Department officials and from contractors and 
engineers employed in camp construction. But all of these witnesses had a 
common interest. Contractors did not admit blame on their part. And the 
Department was reluctant to find fault with the contractors. Their failures 
might have been laid to the Department. Hearings at Washington did not 
attract a frank evaluation of camp construction. 88 To become properly in¬ 
formed, the Committee had to visit the camps itself. 

The Truman Committee, already over-worked, had little time for field 
hearings. It visited few Army camps. From April 1941, when its work be¬ 
gan, to December 8, the Committee held hearings or made insfyetions at 
only four camps. With such a vast camp construction program, these visits 
seem too infrequent. The camps visited were only a small part of the camps 
constructed. 

The investigating committees found decentralized investigations necessary 
under other circumstances. If the committees were to be assured that their 
recommendations were being followed in the camps, the committees had best 
take a look for themselves. The Truman Committee was able to do this only 
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with the Wolf Creek Ordnance Plant at Milan, Tennessee. The Committee 
had visited the plant in the Summer of 1941 and recommended the correction 
of some abuses. In the Fall, the Committee returned to the plant for satis¬ 
faction that the abuses uncovered earlier had been corrected by the War 
Department.* 4 

The Tolan Committee, with its larger and less burdened membership, held 
local investigations more frequently than the Truman Committee. Field 
hearings on housing conditions were held by members of the Tolan Com¬ 
mittee in San Diego, Hartford, Trenton, and Baltimore in the month of 
July 1941. 85 The Committee, by these hearings, made a representative 
sampling of housing.conditions in several regions of the country. 

Many matters before the Truman Committee deserved the same regional 
treatment. The defense program itself might have been studied profitably on 
a regional basis. But the Truman Committee made only one local study. 
Some committeemen surveyed defense activities in California. To the hear¬ 
ings in Los Angeles came state and local officials and business and labor 
representatives. They aired their grievances on local matters of national im¬ 
portance: the lack of cooperation from government agencies in the construc¬ 
tion of California shipyards, the effect of priorities and sub-contracting 
on small business, delays in planning the Los Angeles freeway, aircraft 
construction on the Pacific Coast. 86 From the hearings came many of the 
Committee recommendations in its next reports. With a larger staff and mem¬ 
bers less pressed with other legislative duties, the Committee might have 
made equally profitable investigations in other regions. 

The overwhelming task of the Truman Committee argues for a different 
approach to investigations in crisis. Might not the national defense program 
be reduced to the main subjects which composed it and a committee es¬ 
tablished for each subject? The committee would give its entire attention 
to the subject to which it is assigned. 

Congress is unlikely to follow such a plan. Investigating committees are 
created by resolution. Since any member may offer a resolution, the creation 
of committees is not well-planned. Some committees arc assigned extremely 
broad topics like the national defense program; others have limited and 
specific subjects like personnel conditions at the Jeffersonville, Indiana, 
Quartermaster Depot. 

Jurisdictions of the committees therefore commonly overlap. A number of 
committees in the crisis handled matters which concerned the Truman Com¬ 
mittee investigating the entire defense program. The interests of the Truman 
Committee were traversed in the Senate by other committees investigating 
problems of American small business enterprises, conditions of interstate 
and foreign commerce affecting national defense, and in the House by the 
investigation of defense housing by the Tolan Committee and by the in- 
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vcstigation of the defense program by the Merchant Marine and Fisheries 
Committee. 

Duplication among the investigating committees is not essentially dis¬ 
advantageous. The Truman Committee was hardpressed. Committees with 
less inclusive subjects could study them more intensively than the Truman 
Committee. There were other subjects before the Truman Committee which 
merited attention from separate committees appointed solely for the purpose. 
Aluminum supply, camp construction, labor strikes in defense industries, 
were among the interests of the Truman Committee which deserved study by 
a less burdened committee. For these were subjects which pressed for prompt 
and continuous investigation. 

The specialized committees may become more familiar with their subjects 
than a committee with broad, over-all jurisdiction. Their criticism of the 
executive agencies may be better informed. Their specialty may establish a 
real and useful connection between themselves and executive personnel 
concerned with the subjects. With better relations between the committees 
and the agencies, consultation between them on matters of common concern 
may be more prompt and frequent. And there may develop the quality most 
rewarding of all, a frankness in dealings between the agencies and the 
committees. 

The very minimum which must be required of relations between a com¬ 
mittee and the executive is that the committee know the proper agencies to 
consult for the information it needs. This knowledge will save the commit¬ 
tee valuable time, especially in crisis. The committee must therefore know of 
changes in executive activities and their effect upon the information the 
agencies may have. With a working knowledge of the available sources of 
information, the committee can also make its requests for information more 
deftly specific. The information offered is then more likely to be the most 
recent and the best suited for the committee's purpose. 

The committee must have the same acquaintance with private sources of 
information. Since the committee relics considerably upon the executive for 
information, the contributions of private sources must not be overlooked 
if the committee will have information to counterpoise any bias in dis¬ 
closures of the executive. The Tolan Committee made good use of private 
sources in its investigation of housing conditions among migrant workers. 
The Committee had collected the contradictory testimony of governmental 
and private housing interests. Important policies were in the balance. The 
Committee needed the informed opinion of a detached, but competent, ob¬ 
server. A group of the University of Arkansas faculty supplied that opinion.* 7 
They had made an extensive survey of housing conditions. The Committee 
accepted the conclusions of the survey as free from the bias which colored 
the testimony of the government agencies and the private housing interests. 
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On the whole, however, the methods by which the committees obtained 
information left much to be desired. The committees commonly were slavish 
to a highly formalized procedure in obtaining testimony. One witness was 
heard at a time and others followed, much in the court room manner. Hear¬ 
ings sometimes were dominated by the “prosecuting attorney” approach. 
The Truman Committee occasionally had this characteristic when questions 
were put not by the mcmbqfs but by the chief counsel to the committee. The 
questions seemed designed to “build up a case”; answers of a witness were 
cut short when they threatened to disturb the logical symmetry of the 
“ease” being built. 

The alternative to these legalistic formalities, a discussion less bound by 
the rigidities of procedure, might have yielded better results. Questions in 
dispute might have been discussed in a “round-table” conference with all 
the opposing interests participating. The formal procedure permitted only 
one witness to be interrogated; when another representing an opposing view 
appeared, the same ground often had to be covered again. There was no real 
“clash” between the opposing interests as might occur in an informal dis¬ 
cussion. 

The committees largely overlooked several other techniques for acquiring 
information. Executive personnel seldom were used by the committees to 
aid in the questioning of witnesses. The subject of investigation often was 
technical or required special information for questions to be asked intelli¬ 
gently. When executive officers alone have this knowledge they may put 
questions more aptly than committee counsel. The technique of interrogation 
by executive personnel was used advantageously by the Truman Committee 
when “contract brokers” were under investigation. The Committee had Mr. 
J. H. Amberg, special assistant to the Secretary of War, question Mr. R. C. 
Marshall, a “broker” and former employee of the War Department. Mr. 
Amberg*s questions concerned brokers* fees and personnel of the Department 
with whom Mr. Marshall had arranged contracts. The Committee and its 
counsel were not so well-informed of the Department’s contract procedure 
that they could put questions as skillfully as Mr. Amberg. He did not act 
as an advocate of the Department. As a responsible official, he wished, like 
the Committee, to end abuses in the making of contracts. 

The technique of the Committee in employing Mr. Amberg, an executive 
officer, as interrogator was the exception rather than the rule .* 8 On other 
occasions, the Committee might advantageously have used the same techni¬ 
que. Its investigations of the raising of age limits for skilled workers, the 
naval expansion program, the plight of small business, for example, might 
have used executive experts to aid in questioning witnesses. Instead, the 
burden of the varied subjects before the committee was carried by its chief 
counsel. 
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The investigating committees were also reluctant to use questionnaires. 
Much information ferreted out in lengthy hearings could be stated concisely 
in questionnaires and the committee and its witnesses,would save time. 
The only committee at all partial to the questionnaire was the Tolan Com¬ 
mittee. It used this technique when investigating the organization and func¬ 
tions of an agency with which it was unfamiliar. It sent a questionnaire to 
the Division of Vocational Rehabilitation of the United States Office of 
Education to learn of the activities of the Division. The questionnaire re¬ 
quired short, factual answers; it took little time from executive personnel. 
The time-consuming, rambling questions of committee hearings were 
avoided. 89 

To make fewer demands upon executive personnel for information, the 
Truman Committee often had its own staff examine the files of the agencies. 40 
Executive officers then did not have to use their time preparing reports for 
the Committee, and Committee hearings were not devoted to long recitations 
of facts obtainable from the files. 

The practice had its limitations. The Committee staff would sometimes 
find the files in a disarranged state defying any effort to find information in 
which the Committee might be interested. And if the agencies should dis¬ 
agree with the conclusions of the Committee on the information gathered, 
executive officers might feel obliged to argue their case by appearing before 
the Committee. No time would be saved by the search of the files. 

Each technique for improving the efficiency of a committee in gathering 
information had to be used to its fullest extent. For the defense program 
embraced a great range of subjects, and the committees, to make successful 
investigations, had to be promptly familiar with them. The subjects were 
technical; only the executive knew them well. Committee members, however 
conscientious, could hardly be familiar with the subjects in a short while. 
The Truman Committee could not be expected to keep abreast the entire 
defense program. The Committee was faced with alternatives. It could rely 
excessively upon the executive for advice and information. Or, it could re¬ 
cruit a staff of its own to gather and interpret information. 

The investigating committees usually arc not well staffed. Appropriations 
for the investigating committees are small. The Public Lands and Surveys 
Committee in its investigation of the administration and use of public lands 
was limited to $io,ooo ; 41 the Special Committee investigating problems of 
American small business enterprises was limited to the same amount ; 42 the 
Interstate and Foreign Commerce Committee in its investigation of the 
Petroleum industry was limited to $i5,ooo ; 41 and the Truman Committee 
was originally granted only $x;,ooo . 44 With such limited funds the commit¬ 
tees could employ only a small staff of counsel and research assistants. The 
committees do not have at their service a corps of experts comparable to 
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those in the executive branch. Principally because they lack their own ex¬ 
perts the committees rely heavily upon the executive for expert advice. 

The experts the committees recruit for temporary employment arc fre¬ 
quently from the executive branch or from private industry. This type of 
staff may be expected to reflect the interests with which they are customarily 
identified. Their interest does not coincide as well with the interest of Con¬ 
gress as would that of a corps of experts attached permanently to the com¬ 
mittees. The lack of common interest between the committees and their 
employees may be serious in crisis, for, as we have seen, the committees often 
need advice from unbiased sources. Only experts devoted to the interest of 
the committees can be relied upon to give it. 

A permanent staff also may save the committees valuable time which is 
now spent in the search for expert personnel. The investigation may some¬ 
times be well under way before the committee is able to find suitable per¬ 
sonnel. This difficulty may be avoided if the committees may, at any time, 
draw upon a permanent staff for the needs of their investigations. 

This must argue the necessity for Congressional committees to have the 
uninterrupted services of competent technical advisors. These men, of 
specialized training, must be members of a permanent legislative staff. If 
the work of a committee happened to be divided into several subjects, the 
technical staff would be chosen and assigned for each subject. The staff would 
regularly be of service to the committee members responsible for the sub¬ 
jects of their speciality. The staff, as well as the committee members, would 
grow in their knowledge of the subject and the executive personnel who 
have a similar concern. 

II 

Congress, in delegating powers to the President, may specify in the statute 
that reports be made to it at stated intervals concerning the use which the 
President makes of the powers. Some Congressmen feel reassured by the re¬ 
porting requirement that they are not losing complete control of the powers 
granted. Their faith in reports as a control is well illustrated by the history 
of the Lend-Lease bill. Legislators were disturbed by the tremendous powers 
they were granting the President. But, by attaching a reporting requirement, 
they felt that the powers were not beyond legislative influence. 

We shall examine the utility of reports as a control upon the arbitrariness, 
the inefficiency of the executive and upon his tendency to exceed the powers 
conferred* This will involve an examination of the mechanics of reporting. 
Questions will be raised concerning the selection of policies to be reported, 
the frequency with which reports should be made, and the restraining in¬ 
fluence of secrecy. Reports made during the crisis will not, however, be 
evaluated in terms of their approximation to technical perfection. It is only 
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when reporting methods limit their effectiveness of control that technique 
will be questioned. 

Reports from the executive to Congress have the initial handicap of lack- 
ing appeal for the reader. They generally are dull, lifeless collections of words 
and massed statistics. Much of the information is repeated year after year. 
Little new material is added. The format remains unchanged. For this the 
authors arc not entirely to blame. Congress gives little incentive to improve¬ 
ment. Few of its members have the time or the endurance to read the mass of 
reports flowing steadily from the executive agencies. 46 The promise of few 
readers inspires little improvement in authorship. Reporting has conse¬ 
quently become a formality, observed at stated intervals. That characteristic 
prevailed even in the crisis. 

The 1940 report of the Governor of the Panama Canal illustrates the poor 
response of reports to the new problems springing from the crisis. The report 
discusses fully matters which arc in themselves of little interest and which 
had received more than their deserved attention in previous reports. No em¬ 
phasis is given emergency matters. The emergency organization of the gov¬ 
ernment of the Panama Canal is scarcely mentioned. On September 5, 1939, 
an executive order had vested directing authority in the Commanding 
General over the Governor of the Canal Zone. 48 The order is mentioned in 
the report, but there is no discussion of the problems brought by adjust¬ 
ments in the Canal Zone government. Civilian phases of Canal Zone defense 
pass unnoticed as well. 47 

The report for 1941 is even more disappointing. Since the tempo of the 
crisis had increased, there was more reason to expect a discussion of crisis 
matters. But there was none. Material, made commonplace by repetition in 
earlier reports, appears again. Little new material is introduced. The only 
reference to the emergency is the following: 

In addition to these normal elements, during the past two years the 
Canal Organization has performed very important functions as a supply 
and service agency for the greatly expanded activities of the Army and 
Navy, particularly in their extensive construction program. While the 
Canal organization and equipment were not designed for this duty and are 
by no means fully adequate, the services rendered arc regarded as very 
creditable. 48 

The 1940 report of the Secretary of the Navy, as it relates to Guam and 
Samoa, is particularly inept. The Secretary describes, as he had in several 
earlier reports, the governments of the islands. Improvements the islands 
have benefited from the white man's genius are related at length. But no 
allusion is made to the defenses of the islands, 48 certainly the main interest 
of the legislator since the Second World War was in hill progress as the re¬ 
port was being prepared. 
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The 1940 report of the Secretary of Agriculture is more attentive to de¬ 
fense matters than the other reports. The description of agency functions in¬ 
cludes an account of new matters handled because of the crisis. In addition, 
crisis problems from the standpoint of the general policy of the Department 
are discussed in the early pages of the report. There follow accounts of “The 
War’s Effect on United States Agriculture,” and “Rural Manpower and the 
Defense Program.” While remarks on these subjects arc of a general charac¬ 
ter, they at least reveal what the Department considered as the outstanding 
changes in agricultural policy required by the crisis. The report gives the 
Congressman a useful impression of the future course the Department might 
take in the crisis. 60 

Ideally, the reports of the agencies should give Congress a working 
library of information concerning the policy, procedure, and organization of 
the executive branch. 61 The information reported must be changed con¬ 
tinuously in keeping with changes made by the executive agencies. To keep 
reports current is difficult. Reports must be required frequently enough to 
catch administrative developments soon after they occur. Yet the reports 
ought not reach such a volume that it is impossible for the Congressman to 
read them as they appear. 

The size of the reports might have been reduced if they did not always 
repeat the old descriptions of normal, non-crisis activities. If this material 
were omitted the size of the reports might have been reduced by seventy-five 
percent. Much of this space might then have been used for administrative 
developments brought about by the crisis. 

As it was, the changes in the administrative structure of the old-line 
agencies was inadequately reported. Probably the most satisfactory report in 
this respect is the 1941 Annual Report of the Attorney General. It describes 
well the organizational adaptations to crisis made in the Anti-Trust Division. 
A detailed account is given of the Defense Section serving as liaison with 
OPM, OPACS, and the War and Navy Departments; and also of the Small 
Business Advisory Section and the Agricultural Section which handled crisis 
problems of these special interest groups. 52 But the 1940 Report of the 
Secretary of Commerce presents only a glimmer of the “highlights” of the 
Department’s structural innovations. 63 Equally scant is the 1941 report of 
the Federal Communications Commission telling of the, National Defense 
Operations Section, a new adjunct of the Field Division of the Commission 
and the Foreign Broadcast Monitoring Service established for emergency 
purposes. 64 

Many of the omissions may perhaps be excused by the necessities of se¬ 
crecy. Matters of military and diplomatic confidence are beyond the scope of 
reporting. But the rule may be inconsiderately applied. An agency may, with¬ 
out reason, claim that many matters should be secret. They are then removed 
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from legislative criticism. The Lend-Lease reports arc typical of the meagrely 
detailed accounts of administrative organization. Disclosures may have been 
limited by secrecy. In the first report, the procurement procedure under the 
Lend-Lease program is described. The Departments of War, Navy, Treasury, 
and Agriculture, and the Maritime Commission shared this function. The 
remarks on the procurement activities of the War Department arc useful in¬ 
formation for Congress. But the remaining descriptions arc little more than 
shallow generalities. 66 Secrecy can hardly be the cause of this difference 
between the descriptions. Certainly, the need of the War Department for 
secrecy would be as great as that of the other agencies. The contrast in the 
adequacy of the reports is more likely to be blamed upon shabby reporting. 

A more severe secrecy may surround the reporting of administrative policy 
than administrative organization and procedure. “Policy” is more compre¬ 
hensive, it includes so many administrative actions that all of them could not 
possibly be reported in any detail. The policies which arc to be reported 
must therefore be selected. Congress has specified in statute the subjects on 
which it wants reports. The requirements of Congress vary in their definite¬ 
ness. Congress may require the Advisory Committee for Aeronautics to make 
“an annual report”; the Secretary of War to report “all inspections made by 
the inspection department of the Army as to the necessity, economy and 
propriety of all disbursements made by disbursing officers of the Army”; 
and the Secretary of the Navy to report “exemptions from excess profit 
limitations” on account of “contracts or subcontracts for scientific equip¬ 
ment used for communication, target detection, navigation, and fire control, 
under the Act of June z<y, 1936.” 66 

Congress has several techniques for selecting policies to be reported. It 
may require the agencies to report new regulations adopted after the last 
report. Regulations arc usually the most concise statements of policy. They 
may supply Congress with at least the initial knowledge necessary for dis¬ 
cussion and criticism. The reporting of resolutions has a similar advantage. 
The Federal Reserve Report for 1939 contains a 4 ‘Record of Policy Acts of the 
Federal Open Market Committee.” The Record lists the resolutions adopted 
by the Committee and gives the vote of each committee member on a resolu¬ 
tion. Where voting is split, the reasons of the majority arc given briefly, but 
no similar account is given for the minority. 67 The omission is unfortunate, 
for if both the majority and minority reasoning were given, Congress would 
better understand the issues involved in the decision. 

Formal recommendations can be easily reported. The Federal Reserve Re¬ 
port contains the recommendations of the Federal Advisory Council to the 
Board of Governors of the Federal Reserve System. But the report does not 
disclose whether any action was taken upon the recommendations. Or, if 
action were taken, the report does not indicate whether it was in keeping 
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with the recommendations. 68 This feature of the report conveys to Congress 
an impression of the work of the Council at least in the early stages of 
recommendation-making. 

The reproduction of administrative documents in reports also is a useful 
means of presenting policy. The 1941 Report of the Attorney General con¬ 
tains the letter of April 2.9, 1941 from the Attorney General to the General 
Counsel of the Office of Production Management concerning the anti-trust 
enforcement policy of the Department of Justice. The letter refers to meetings 
of industry with OPM, OP ACS and the effect of policies adopted at those 
meetings upon anti-trust policies. 69 

To criticize administrative policies effectively, Congress must know of 
policy proposals rejected in the agencies. Congress must have a factual back¬ 
ground of the proposals and policies adopted. Without this information. 
Congress could not weigh fairly the alternative courses the agencies might 
follow. 

Congress may gain much of this information from reports. They sometimes 
are argumentative and, the agencies, in attempting to convince Congress, 
may reveal administrative policies which otherwise might not come to its 
attention. The information disclosed may be adequate for legislative criti¬ 
cism. 

Argumentation may appear in reports for several reasons. Administrative 
officers may be dissatisfied with Congressional policy affecting the work of 
the agency. The statutes which have given it authority are considered too 
confining. Appropriations arc thought inadequate. Other Congressional 
policies may hinder the agency. Each of these circumstances may inspire a 
detailed protest to Congress in the report. 

An agency also may state in the report its objections to pending legisla¬ 
tion. The criticisms may indicate to Congress the trend of agency policy. 
They may be the result of the best research and experience which Congress 
has overlooked. And the objections may reveal the prejudices of the agency 
which will affect the enforcement of the legislation if it becomes law. 80 

Legislative criticism of administrative policies also may cause the agency 
to argue in its report. The report may be devoted largely to a defense of poli¬ 
cies under attack. The Chief of Staff, in his biennial report for 1941, ventured 
to rebut departmental critics by recalling their share of the blame. He could 
point out that as late as March 1940, War Department estimates for replace¬ 
ment airplanes had been cut in the House of Representatives to as few as 
fifty-seven planes. And an estimate of twelve million dollars for the develop¬ 
ment of a defensive force in Alaska had been flatly refused. Other rejections 
by Congress of the Department's defense plans were cited. 81 

The agencies may become argumentative to forestall legislative criticism. 
They may sense an incipient opposition to their policies in Congress. They 
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may wish to counteract private interests which would have Congress adopt 
contrary policies. The agency may therefore undertake its own advocacy 
before opposition is too well advanced. The reports serve this purpose well. 
It was perhaps to head off Congressional attack that the Second Lend-Lease 
Report reproduces a “Memorandum on the Distribution of Lend-Lease 
Materials Abroad.’* 62 The object of the Memorandum was to assure that 
Lend-Lease materials would not reappear in world commerce in competition 
with United States trade. The subject was one over which Congress might 
become considerably exercised. The Report was most serviceable for pre¬ 
senting documentary evidence of policy which might be acceptable to 
Congress. 

Executive agencies are not always in complete agreement on policies of 
common concern. Disputes are frequent. They may involve questions on 
which the program of the President is inconclusive. And the President also 
may not wish immediately to settle them. Some of these disputes may be 
ended by legislation. Whenever that is possible, the agency may find it 
worthwhile to advocate its viewpoint in reporting to Congress. The oppos¬ 
ing agencies may do the same. Since the President reviews reports, he may 
exclude those internal differences which would embarrass his Administra¬ 
tion. But where his own policy is irresolute, the President often may wish 
Congress to intervene. 

The 1940 Report of the Secretary of the Navy asked that Congress correct 
a weakness in an important crisis policy. It was complained that expansion 
of manufacturing facilities to supply the needs of the Navy had been inade¬ 
quate. Manufacturers were loathe to undertake plant expansion, notwith¬ 
standing the huge orders the Department was prepared to place. The Report 
attributed this reluctance to existing limitations on profit-making and to the 
excess profits tax. It was urged that the legislation on those taxes be re¬ 
considered with an awareness that plant facilities must expand if military 
requirements were to be fulfilled. 6 * The Navy Department was therefore at 
variance with the tax policy of the Administration. The Report formally 
notified Congress of that difference and made a preliminary statement of 
departmental policy to guide Congressional action. Congress might have 
brought the disputing agencies to conference by an investigation or by con¬ 
sidering new legislation. The real issues then might have appeared in clear 
relief and permitted a settlement satisfactory to all parties of interest. 

Congress may become better informed of administrative policies through 
the reports of independent commissions which have acted in cooperation 
with executive agencies. In normal times, cooperation between these ad¬ 
ministrative organizations is difficult enough, because the commissions are 
not directly responsible to the President. Crisis requires all the agencies, 
regardless of the branch to which they answer, to coordinate their policies. 
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Conflicts may seriously hamper the effectiveness of the executive. Fortun¬ 
ately, there were no great differences between the independent commissions 
and the executive agencies in the crisis. A rather substantial cohesion de¬ 
veloped and a possible source of disunity within the administration was 
avoided. 

The reports of the independent commissions describe rather fully their co¬ 
operation with the executive agencies. The 1940 report of the Federal Power 
Commission relates how, at the request of the President, the Commission 
collaborated with the Advisory Commission for the Council of National 
Defense and the National Power Policy Committee in planning an adequate 
power supply for de/ensc purposes. 64 The Commission described the pro¬ 
cedure by which it was currently receiving from the National Defense Com¬ 
mission, the War and the Navy Departments, and other governmental 
agencies information concerning orders placed for the production of defense 
materials. The Commission reported fully its cooperation with other execu¬ 
tive agencies in studying government river basin projects as source? of power 
supply for defense, in protecting power facilities against sabotage and secur¬ 
ing the support of the utility industry for the defense program. 66 

Cooperation between the independent commissions and the executive 
agencies enhances the value of reports in informing Congress about the 
executive. For the commissions become involved in matters which in less 
critical days arc entirely the province of the agencies. The commissions may 
now report on these matters to Congress. Since the reports of the com¬ 
missions, unlike those of the agencies, arc not reviewed by the executive 
branch. Congress may be better informed of these matters than ever before. 
As the province of the commissions grows in crisis, a vaster field of ad¬ 
ministrative activities is reported on to Congress without approval of the 
President. There doubtlessly were tacit agreements between the commis¬ 
sions and the agencies not to report some matters of common action. But 
these agreements did not prove a serious limiting influence upon the reports. 

Congress also may become informed of administrative policies through 
reports by executive agencies on proposed legislation. There is a steady flow 
of legislation from the agencies to Congress. The bills may be desired by 
the agency or the Administration. They also may have been prepared by the 
agency upon the request of Congress or its committees. A bill emanating en¬ 
tirely from Congress often may be referred by the committee having juris¬ 
diction to interested agencies for their views. In each of these cases, a report 
by the agency to Congress accompanies the legislation. Clearance of the 
report by the Bureau of the Budget assures that it is in conformity “with 
the program of the President.’* 66 The reports arc therefore authoritative. 
They indicate executive policy which may govern enforcement of the bill if 
it becomes law. This procedure allows Congress to preview administrative 
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policy before committing itself on the legislation. Congress can discuss and 
criticise the policy before it is applied. The value of this relationship be¬ 
tween the administration and Congress must depend largely upon the in¬ 
formative content of the reports. Some, having little detail, are almost use¬ 
less. Others give a fuller statement of administrative policy 2nd permit an 
informed and early legislative criticism of that policy. 

Some reports facilitate Congressional review of administrative policies by 
making specific reference to the statutes authorizing the activities discussed. 
This feature recalls for Congress the precise statute and ips purpose to which 
the administrative activities arc related. Congress may compare its statutory 
purposes with the performance of the administration to find whether they 
have been served. If the agency is neglectful of the purposes, Congress may 
criticize. The 1940 Report of the Secretary of War is a model of statutory 
reporting. It divides departmental activities between “Statutory Duties" 
and “Non-Statutory Duties." Discussion under the former title sets out the 
statutory provisions relevant to the work of the Department and recounts 
performance under each statute for the current year. 67 The arrangement per¬ 
mits a legislator to make a ready preliminary inspection to determine the 
relation of administrative action with legislative purpose. 

Reports on administrative policy arc of little use to Congress if they arc 
not received by Congress while it yet may criticize the administration with 
effectiveness. Matters acted upon by government vary according to the in¬ 
stant at which they might most advantageously be criticized. Reports 
should be timed faithfully in response to these variations. Some matters do 
not require immediate review and may be easily postponed. Others cannot 
be neglected long. Congress, by statute, differentiates among these matters 
in establishing the intervals at which reports must be made. Some reports 
arc required at sixty days, three months, or a year. These reporting schedules 
were set in peacetime. They include many matters which become more acute 
in crisis: the construction of railroads in Alaska was reported annually; the 
High Commissioner of the Philippines and the Council of National Defense 
reported annually; the RFC reported its loans on a quarterly basis, including 
those which related to the financing of defense industries; the Secretary of 
War reported only annually the sale of war supplies, material, factories or 
buildings by the United States Government/ 8 But Congress did not require 
more frequent reporting on these matters in crisis. The old reporting sched¬ 
ules remained unchanged. Matters which should be reported m6re frequently 
were jumbled into the same report with matters of less consequence. Con¬ 
gress made no effort to overcome the confusion. The schedules remained 
unamended throughout the crisis. 

The schedules should have differentiated between old and new activities. 
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Reports for a new administrative activity should be more frequent than those 
for the old. New ways may be more liable to error. The old already have had 
extensive review by Congress. Many new activities which sprang from the 
crisis were performed by agencies created especially for the purpose. The 
neglect of Congress argued for early and frequent reporting. Otherwise, 
Congress would have difficulty in criticizing the work of the agencies. 

But Congress was never well informed of the new agencies through re¬ 
ports. Since the agencies were created by executive order, no statute required 
them to report. Congress did not otherwise request that they do so. No re¬ 
ports appeared until they were required by the first appropriation acts passed 
especially for the new agencies. Until that late point in the crisis, Congress 
lacked a systematic and detailed account of the agencies. 

Reports on Lend-Lease activities were more frequent than the reports of 
most agencies. The Act requires “The President from time to time, but not 
less frequently than once every ninety days, (to) transmit to the Congress a 
report of operations under this Act. . . .” 89 During the crisis, Congress re¬ 
ceived from the President two reports on the Lend-Lease program at in¬ 
tervals of ninety days . 70 The importance of Lend-Lease made quarterly re¬ 
ports very desirable. Lend-Lease carried the bulk of aid from the United 
States to nations it favored. In a global war that aid spread far. Its faulty 
management by the executive, even for a brief spell, might seriously impair 
the strategical position of the nations aided. 

In contrast to most executive reporting, the Lend-Lease reports arc well 
organized and well written. The reports have excellent graphic illustrations; 
the statistics arc well presented. The reports do not, however, offer much 
information which is useful for Congressional criticism of Lend-Lease ad¬ 
ministration. This could hardly be avoided. Lend-Lease activities naturally 
are highly secretive; if exact information on Lend-Lease should appear in a 
public document, the enemy would be greatly aided. 

Any rule of frequency for reporting must have this caveat: reports should 
not command a disproportionate share of the time and efforts of executive 
personnel. Other critically important work may suffer. Congress must al¬ 
ways consider that especially in crisis the foremost responsibility of adminis¬ 
tration is action. To that purpose its energies must primarily be devoted. The 
demand for reports must respect it. 

The evil of excessive reporting can be avoided by the accommodation of 
Congress and the administration. Congress, for its part, may abolish unneces¬ 
sary reports and permit the devotion of greater administrative time to the 
improvement of those which are essential. The administration may prepare 
fewer reports if it improves their quality. But throughout the crisis, peace- 
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time reporting schedules established by ancient statutes remained unchanged. 
A necessary adjustment was never made. 

* * * 

In retrospect, it may be said that the Constitution did not shackle the 
Administration in the period from the invasion of Poland to Pearl Harbor 
and prevent it from adopting measures which the occasion demanded. The 
actions of the President were, it may be granted, now and then circumventive, 
because of Constitutional restrictions, when other more direct approaches 
might have been chosen. But the Constitution raised no impenetrable 
barriers; it did not deny measures which the safety of the nation clearly 
required. 

This should not be considered remarkable. The Constitution is, as we have 
seen, extremely generous in the powers it confers upon the President in 
foreign relations and military affairs. The brevity and inexactness of Consti¬ 
tutional language has left the allocation of power largely to political ac¬ 
commodation between the President and Congress. Mr. Roosevelt had ample 
support for his use of great powers in the example of his predecessors, particu¬ 
larly Lincoln and Woodrow Wilson. For his control of the economy, the 
President relied mainly upon the implementing legislation of Congress. Mr. 
Roosevelt had at his service a great collection of statutes; where they did 
not suffice his purpose, he often was not hesitant to act and rely upon the 
subsequent ratification of Congress. 

An appraisal of the effect of the Constitution upon the ability of Congress 
to prevent the President from abusing his powers has much the same result. 
The effectiveness of Congressional safeguards is governed more by the in¬ 
clination and ability of Congress to control the executive than by any posi¬ 
tive language of the Constitution. The competence of the safeguards de¬ 
pended upon the alertness and skill of the legislators themselves. 
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DIGEST OF STATUTORY PROVISIONS DELEGATING DISCRETIONARY 
POWERS TO THE EXECUTIVE IN MILITARY AFFAIRS 

(l) THE ARMY 

(a) Equipment 

The President may cause to be sold any military stores which upon proper 
inspection appear damaged or unsuitable for public service, (io USC 12.61, 
Rev. Stat. 1241). 

In time of threatened war, material, equipment, etc. purchased for in¬ 
struction and use of State Coast Artillery Organizations may be withdrawn 
by the Secretary of War from armories or other places where it is in use by 
State Coast Artillery Organizations and used for fortifications of the United 
States. (32. USC 43, 36 Stat. 2.61) (1910). 

All purchases of quartermaster supplies, except in cases of emergency, 
which must be reported at once to the Secretary of War for his approval, 
shall be made by contract after public notice of not less than ten days for 
small amounts for immediate use and thirty to sixty days when the Secre¬ 
tary deems circumstances permit an extension of time. (10 USC iioo , 13 
Stat. 109 (1884), 37 Stat. 591) (1912.). 

The Secretary of War shall prescribe regulations for the use, administra¬ 
tion and navigation of the navigable waters of the United States, covering 
all matters not specifically delegated by law to some other executive depart¬ 
ment. (31 USC 1, x8 Stat. 361) (1894). 

In the imminence of war, the Secretary of War may rent or lease any build¬ 
ing or part of building in the District of Columbia that may be required for 
military purposes. (40 USC 37, 40 Stat. 861) (1918). 

The Secretary of War may turn over at the request of other executive de¬ 
partments such ammunition, explosives and other ammunition components 
as are surplus or unsuitable for the purposes of the War Department and are 
suitable for use in the proper activities of other executive departments. 
(10 USC 1x51, 41 Stat. 130) (1919). 

The Secretary of War may sell to any State or foreign government with 
which the United States is at peace, upon such terms as he may deem ex¬ 
pedient, any material, supplies, equipment of the Military Establishment, 
except foodstuffs, not needed for military purposes and for which there is 
no adequate domestic market. (10 USC 12.62., 41 Stat. 949) (1920). 

The Secretary of War may transfer to the Chief of Engineers, for the 
execution of any civil works authorized by Congress, such material, supplies. 
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or equipment found to be surplus and no longer needed for military purposes, 
(io USC 1157, 41 Stat. 1015) (19x0). 

To develop inland waterway transportation facilities, the Secretary of 
War shall investigate the subject of waterway terminals, the types of boats 
suitable for the different classes of waterways, and railroad spurs; advise 
with communities pertaining to the appropriate location of terminals and 
the preparation of terminal plans; investigate the existing status of water 
transportation on inland waterways with respect to whether they arc being 
used to capacity and are meeting traffic demands and whether the water 
carriers using the waterways are interchanging traffic with railroads. (49 
USC 14X, 41 Stat. 499) (1910). '*,*> 

The owners of craft and vessels on navigable waters of the United States 
shall furnish such statements relative to vessels, passengers, freight, and 
tonnage as may be required by the Secretary of War. (33 USC 355, 41 Stat. 
1043) (19x1). 

When deemed by him necessary for national defense, the Secretary of War 
may employ outside architectural or engineering corporations, firms, and 
individuals for the production and delivery of designs and plans required 
for the accomplishment of any public works or utilities project of the War 
Department without reference to the Classification Act of 19x3. (5 USC xxi, 
53 Stat. 1x40) (1939). 

The Secretary of War shall supervise the procurement of all military 
supplies and the assurance of adequate provision for the mobilization of 
material and industrial organizations essential to wartime needs and he may 
assign to the Under Secretary of War and the Assistant Secretary of War 
duties in connection therewith. (10 USC 1193, 54 Stat. 11x4) (1940). 

(b) Personnel 

In emergency, the Surgeon General of the Army, with the approval of the 
Secretary of War, may appoint as many contract surgeons as may be neces¬ 
sary. (10 USC 107, 31 Stat. 75X) (1901). 

When the United States is in danger of invasion from any foreign nation, 
the President may call forth such number of the militia of the States, Terri- 
tpries, and the District of Columbia as he may deem necessary to repel the 
invasion. (3X USC 81 a, 3X Stat. 776 (1903), 35 Stat. 400) (1908). 

The Secretary of War may detail officers of the active list and enlisted men 
to the Regular Army to duty with the National Guard in each State, Terri¬ 
tory, and the District of Columbia. (31 USC 68, 39 Stat. xo8) (1916). 

Subject to the regulations of the President, the Secretary of War may pro¬ 
vide for the participation of the National Guard in encampments, maneuvers, 
or other exercises either independently or in conjunction with the Regular 
Army. (31 USC 63, 39 Stat. 106) (1916). 

The President may detail one officer of the Regular Army as chief of staff 
and one officer of the Regular Army or National Guard as assistant chief of 
staff of any division of the National Guard in the service of the United States 
as a National Guard organization. (32, USC 10, 39 Stat. 199) (1916). 
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To assure the prompt mobilization of the National Guard in wartime or 
emergency, the President may detail an officer of the Regular Army to per¬ 
form (duties of chief of staff for each fully organized tactical division of the 
National Guard. (32. USC 10, 39 Stat. 199) (1916). 

The National Guard of any State, Territory, or the District of Columbia, 
shall include such officers and enlisted men of staff corps and departments 
corresponding to those of the Regular Army, as may be authorized by the 
Secretary of War. (31 USC 9, 40 Stat. 875) (1918). 

Except in time of war or similar emergency when the public safety de¬ 
mands it, the number of enlisted men of the Regular Army shall not exceed 
2.80,000. (10 USC 601, 39 Stat. j66 (1916), 41 Stat. 759) (1910). 

. Members of the Enlisted Reserve Corps may be placed on active duty at 
the discretion of the President, but except in time of national emergency 
expressly declared by Congress no reservist shall be ordered to active auty in 
excess of the number permissible under appropriations made for this specific 
purpose, nor for a longer period than fifteen days in any one calendar year 
without his consent. (10 USC 416, 41 Stat. 780) (192.0). 

The President may form any or all members of the Enlisted Reserve Corps 
into tactical organizations similar to those of the Regular Army and may 
officer them by the assignment of reserve officers or officers of the Regular 
Army, active or retired, and may detail such personnel of the Army as may 
be necessary for the administration of such organizations and the care of 
government property issued to them. (10 USC 42JL, 41 Stat. 780) (19x0). 

The President may order reserve officers to active duty at any time and for 
any period; but except in time of national emergency expressly declared by 
Congress, no reserve officer shall be employed on active duty for more than 
15 days in any calendar year without his own consent. (10 USC 369, 41 Stat. 
776) (19x0). 

The President may appoint as a reserve officer of the Army any graduate 
of the Senior division of the R.O.T.C. who has completed the requisite 
training period or any graduate of the junior division who has completed 
the military training courses prescribed for the senior division. (10 USC 354, 
41 Stat. 778) (i92£>). 

The Officers* Reserve Corps shall consist of general officers, of sections cor¬ 
responding to various branches of the Regular Army and of such additional 
sections as the President may direct. The grades in each section and number 
in each grade shall be as prescribed by the President. (10 USC 351, 48 Stat. 

154) (1933)- , , 

A vacancy occurring at the bottom of the list of commissioned engineer 
officers may be filled or not be filled at the discretion of the President. (14 
USC 10 d, 44 Stat. 816) (19x6). 

When Congress has declared a national emergency and shall have au¬ 
thorized the use of the armed land forces, the President may order into active 
military service to serve therein for the period of the emergency unless sooner 
relieved, any or all units of the National Guard of the United States. (31 
USC 81, 39 Stat. 111 (1916), 41 Stat. 784 (1910), 48 Stat. 160) (1933). 
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Except in the discretion of the Secretary of War for a temporary emer¬ 
gency, no officer or enlisted man of the Army shall be required to serve in a 
single tour of duty for more than two years in the Philippines or the Asiatic 
station, China, Hawaii, Puerto Rico or the Canal Zone, (io USC 17, 38 
Stat. 1078 (1915), 48 Stat. 816) (1934). 

The President may order officers of the National Guard of the United States 
to active duty in an emergency at any time and for the period thereof. Ex¬ 
cept in time of national emergency expressly declared by Congress, no officer 
of the National Guard of the United States shall be employed on active duty 
for more than fifteen days in any calendar year without his own consent. 
(31 USC 81 c, 49 Stat. 391) (1935). 

Members of the Regular Army Reserve may be ordered to active duty only 
in an emergency declared by the President. (10 USC 343, 39 Stat. 187 
(1916), 41 Stat. 775 (1910), 51 Stat. zzi) (1938). 

In a national emergency determined by the President, any officer of the 
Regular Army may be appointed to a higher temporary grade without 
vacating his permanent appointment. (10 USC 513, 48 Stat. 161 (1933), 54 
Stat. 875) (1940). 

In the event of threatened hostilities involving the United States, the 
President may, within the limit of the total authorized strength of the 
Regular Army, authorize additional enlistments in the Medical Depart¬ 
ment to such number as he may deem necessary. (10 USC 81, 39 Stat. 171 
(1916), 41 Stat. 766 (1910), 54 Stat. 114) (1940). 

During a national emergency declared by the President to exist, the regu¬ 
lar working hours of laborers and mechanics employed by the War Depart¬ 
ment who manufacture or produce military equipment, munitions or sup¬ 
plies, shall be 8 hours per day or 40 hours per week. (5 USC 189 a, 54 Stat. 
711) (1940). 

When the facilities of the Army for instruction and training in aviation 
are deemed by the Secretary of War to be insufficient, he may detail personnel 
of the Army as students of any technical institution or as students, observers, 
or investigators at such industrial plants or other places as shall be best 
suited to enable such personnel to obtain a knowledge of aviation. (10 USC 
198 a, 55 Stat. 577) (1941). 

The President is authorized to select and induct into the land and naval 
forces of the United States for training and service such number of men as 
in his judgment is required in the national interest; except in time of war, no 
more than 900,000 men shall be in active training or service at any one time 
under this Act. (50 (War. Ap.) USC 303, 54 Stat. 885) (1940). 

The selection of men for the draft army shall be in an impartial manner, 
under rules and regulations prescribed by the President. (50 (War. Ap.) USC 
3°4 a, 55 Stat. 845) (1940). 

The President .may prescribe rules and regulations regarding deferment 
from the training and service provided by this Act. (50 (War Ap.) 305 (e) 
(1), 55 Stat. in, 6xi, 845) (1940). 

The President may order into active military service for twelve consecutive 
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months, any or all members and units of any or all reserve components of the 
United States Army and retired personnel of the Regular Army, with or 
without their consent, to such extent and in such manner as he may deem 
necessary to strengthen the national defense. (50 USC 401, 54 Stat. 858, 
55 Stat. 618) (1941). 

The Secretary of War shall, when not in conflict with the interests of na¬ 
tional defense, release from the active military service those persons who 
apply therefor through regular military channels and whose retention in the 
service would subject them or their wives or other dependents to undue 
hardships. (50 (War Ap.) USC 354, 55 Stat. 617) (1941). 

The President may extend for such periods of time as may be necessary in 
the interests of the national defense, the periods of service, training and 
service, and enlistment, or appointment or commission of any or all persons 
inducted for training and service under the Selective Training and Service 
Act of 1940, members and units of reserve components of the Army of the 
United States (including the National Guard of the United States), retired 
personnel and enlisted men of the Regular Army and any other members of 
the Army who arc now or may hereafter be in or subject to active military 
service or training and service. The period determinable by the President is 
not to be longer than i8months. (50USC (War Ap.)35i, 55 Stat. 6x6) (1941). 

The President may order retired personnel of the Regular Army to active 
duty. (50 USC (War Ap.) 356, 55 Stat. 617) (1941). 

The limitation on the number of men who may be in active training and 
service at any one time under the Selective Training and Service Act is sus¬ 
pended. (50.USC (War Ap.) 359, 55 Stat. 6x8) (1941). 

During an emergency declared by Congress or proclaimed by‘ the Presi¬ 
dent, the Secretary of War may make temporary appointments in grades of 
chief warrant officer and warrant officer (junior grade). The warrant officers 
may be assigned to duties prescribed by the Secretary of War. (10 USC 591, 
SS Stat. 65a) (1941). 

During the present emergency, under the regulations of the President, 
temporary appointments as officers in the Army of the United States may be 
made from among qualified persons without appointing such persons as 
officers in any particular component of the Army. (10 USC 484, 55 Stat. 
7x8) (1941). 

The Secretary of War may detail not to exceed 1% of the commissioned 
officers and x% of the enlisted men of the Regular Army in any fiscal year as 
students at such technical, professional and other educational institutions, 
or as students, observers, or investigators, at such industrial plants, hos¬ 
pitals and other places as shall be best suited to enable such officers or en¬ 
listed men to acquire a knowledge of or experience in the specialties in which 
it is deemed necessary that they perfect themselves. (10 USC 535, 55 Stat. 
189, 369) (194O* 

(c) Functions and Organisation 

The President may assign to the National Guard of the States, Territories, 
and the District of Columbia, officers from the National Guard or the Regu- 
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lar Army to maintain appropriate organization and to assist in instruction 
and training. (3Z USC 8, 39 Stat. 198) (1916). 

The Chief of Staff, under the direction of the President or the Secretary of 
War, shall have made by the War Departments General Staff the necessary 
plans for recruiting, organizing, supplying, equipping, mobilizing, training 
•and demobilizing the Army of the United States and for using the military 
forces for national defense. (10 USC 33, 41 Stat. 764) (1916). 

The General Staff of the War Department shall prepare plans for the 
national defense and the use of military forces therefor, both separately and 
in conjunction with the Navy, and for the mobilization of the nation’s 
manhood and its material resources in an emergency. (10 USC 34, 39 Stat. 
167 (1916), 41 Stat. 763) (19x0). 

Except by special order of the President, engineers shall not assume nor 
be ordered on any duty beyond the line of their immediate profession. (10 
USC 183, Rev. Stat. 1158). 

The Chief of Chemical War Service under authority of the Secretary of 
War is charged with the manufacture, investigation, procurement, etc., of 
all smoke and incendiary materials, toxic gases, gas-defense appliances; the 
supervision of training the army in chemical warfare, the organization of 
special gas troops and such other duties as the President may prescribe. 
(10 USC 2.11, 41 Stat. 768) (1910). 

By order of the President, any government property or unappropriated or 
reserved public lands may be reserved from entry, and designated and used 
for aviation stations or fields for testing and experimental work. (10 USC 
1341, 40 Stat. 848) (1918)* 

In the joint discretion of the Secretary of War and the Chairman of the 
Shipping Board, civilian passengers and shipments of commercial cargo may 
go on Army transports in trans-Atlantic service, at such times as space is not 
available on commercial lines. (10 USC 1367, 41 Stat. 960) (1910). 

The President is authorized to make and publish regulations for the govern¬ 
ment of the Army in accordance with existing laws. (10 USC 16,16 Stat. 319 
(1870), 18 Stat. 337) (1875). 

The Secretary of War may determine in all strategic areas of the United 
States, including Alaska and overseas possessions and holdings, the location 
of such additional permanent Air Corps stations and depots as he deems 
essential, in connection with existing Air Corps stations and depots and the 
enlargement of the same when necessary, for the effective peace-time training 
of the General Headquarters Air Force and the Air Corps components of our 
overseas garrisons. (10 USC 1343 a, 49 Stat. 610) (1935). 

The President may appoint from civil life, with the consent of the Senate, 
an Under Secretary of War to perform duties prescribed by the Secretary of 
War or required by law and shall be next in succession to the Secretary of 
War. The Secretary of War may give the Under Secretary any duties now 
prescribed by law to be performed by the Assistant Secretary of War. (5 USC 
181 a, 54 Stat. 1x14) (1940). 

In accordance with regulations prescribed by the Secretary of War, the 
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organization by and maintenance within any State or Territory or Puerto 
Rico or the Canal Zone of such military forces, other than the National 
Guard, as may be provided by the laws of such State or Territory, is author¬ 
ized while any part of the National Guard is in the Federal Service. The 
Secretary of War may issue for the use of such units, arms and equipment 
which may be in the possession of and can be spared by the War Department. 
(3X USC 194, 55 Stat. 6x8) (1941). 

Hereafter officers of the Army designated by the Secretary of War may, 
subject to his regulations, take action upon reports of survey and all other 
vouchers pertaining to the loss, damage, spoilage, unserviceability, unsuit¬ 
ability, or destruction of property of the United States under the control of 
the War Department and the action taken by any such officer shall be final. 
(10 USC 1304, 55 Stat. 758) (1941). 

The Secretary of War may cause the detail of enlisted men of the Regular 
Army and of other components of the Army of the United States in the active 
Federal Service for training and instruction as aviation students, in their 
respective grades, in such numbers and schools as he shall direct. (10 USC 
x86 a, 55 Stat. X41) (1941). 

The Secretary of War shall establish and maintain one or more schools for 
the training and instruction of aviation cadets. (10 USC 196 a, 55 Stat. X39) 
094 1 )- 

The President shall direct the organization of aviation cadets of the Air 
Corps into tactical units or bands. (10 USC X91, 55 Stat. 139) (1941). 

(x) THE NAVY 

. (a) Equipment 

The Secretary of the Navy may make emergency purchases of war material 
abroad. (34 USC 568, 38 Stat. 399) (1914). 

The President shall make, subject to provisions of law pertaining to sup¬ 
plies, such regulations for the purchase, preservation, and disposition of all 
articles, stores, and supplies for persons in the Navy as may be necessary for 
its safe and economical administration. (34 USC 3x9, Rev. Stat. 1549). 

The Navy Department shall construct such vessels on the Pacific coast as 
the President deems necessary for the purpose of maintaining shipyards 
there for national defense. (34 USC 498 j, 5X Stat. 403) (1938). 

The President may undertake such construction, including replacements, 
as is necessary to build the Navy to its total authorized underage composition 
as provided for by law. (34 USC 498 a, 5X Stat. 40X) (1938). 

Vessels in tonnages exceeding 35,000 tons may be laid down if the Presi¬ 
dent determines, with respect to the tonnage of capital ships being built by 
other nations, that the interests of national defense so require. (34 USC 498, 
51 Stat. 401) (1938). 

The President may acquire, convert, or undertake the construction of 
550,000 tons of auxiliary vessels of such size, type, design he considers best 
suited for the purposes of national defense, such vessels to be in addition to 
those previously authorized. (34 USC 498 c, 55 Stat. 197, 816) (1941). 
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(b) Personnel 

The Secretary of the Navy shall regulate the term of enlistment, the 
qualifications and advancement of enlisted men of the Flying Corps. (34 USC 
743 > 39 Star. 586) (1916). 

The Secretary of the Navy may, when a national emergency exists, call 
any enlisted man on the retired list into active service for such duty as he 
may be able to perform. (34 USC 433,38 Stat. 941 (1915), 39 Stat. 591) (1916). 

Upon the declaration of a national emergency by the President, any com¬ 
missioned or warrant officer of the Navy or the Marine Corps on the retired 
list may, in the discretion of the Secretary of the Navy, be ordered to active 
duty at sea or on shore. (34 USC 412., 40 Stat. 717 (1918), 41 Stat. 63a) (1911). 

The officers and men of the Naval Reserve, including those retired, may be 
ordered to active duty by the Secretary of the Navy when in the opinion of 
the President a national emergency exists. (34 USC 757, 43 Stat. 1082.) (192.5). 

Upon the declaration of a national emergency by the President, the officers 
and enlisted and enrolled and assigned men of the Naval Reserve shall be 
subject to separation from the Reserve in the same manner as may be pro¬ 
vided for by law for the separation of officers and enlisted men from the regu¬ 
lar Navy. (34 USC 755, 43 Stat. 1081) (19x5). 

The Secretary of the Navy, subject to the approval of the President, may 
pay Navy personnel when required to meet the expenses of officers and men 
detailed on emergency shore duty. (34 USC 885, 45 Stat. 712.) (192.8). 

The President may, until August 1, 1945, reduce the course of instruction 
at the Naval Academy from 4 to 3 years and graduate classes which have 
completed such reduced courses of instruction. (34 USC 1054, 55 Stat. 138) 
C I 94 1 )- 

The Secretary of the Navy may appoint in a national emergency declared 
by the President to exist, for temporary service, such acting assistant sur¬ 
geons as the exigencies of the service may require. (34 USC 11, 55 Stat. 43) 

(1941)- 

The permanent authorized enlisted strength of the Regular Navy is 131,000. 
The President may, when in his judgment sufficient national emergency 
exists, increase this number to 300,000. (34 USC 151, 55 Stat. 145) (1941). 

The Secretary of the Navy, under such regulations as he may prescribe, 
may appoint aviation cadets from the male citizens of the United States. 
(34 USC 841, 55 Stat. 161) (1941). 

In addition to the officers serving in the grade of vice admiral, naval of¬ 
ficers, not to exceed 9 at any one time, designated by the President to perform 
special or unusual duty or to command naval units afloat organized to per¬ 
form a special or unusual mission, may, at the discretion of the President, 
have the rank, pay, and all allowances of a vice admiral while so serving. 
(34 USC 111 a, 55 Stat. 598) (1941). 

In such numbers as the President determines that the needs of the service 
may require: (a) the following may be temporarily appointed to ranks or 
grades in the Regular Navy or Marine Corps, not above the rank of lieuten¬ 
ant in the Navy and captain in the Marine Corps: z. commissioned warrant 
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officers of the Regular Navy and Marine Corps, z. warrant officers of the 
Regular Navy and Marine Corps. 3. first-class petty officers and above and 
Regular Navy and platoon or staff sergeants and above in the Regular Marine 
Corps, including enlisted men of those grades on the retired list on active 
duty. 4. enlisted men of the Fleet Reserve and the Fleet Marine Corps Re¬ 
serve. (b) an emergency declared by the president to exist, the officers 
on the active list of the Regular Navy or Marine Corps in commissioned 
ranks may be temporarily appointed to higher ranks or grades in the Regu¬ 
lar Navy or Marine Corps, (c) commissioned or warrant officers on the re¬ 
tired list of the Navy or Marine Corps may, while on active duty, be tem¬ 
porarily appointed to higher ranks or grades on the retired list. (34 USC 350, 
55 Stat. 603 X I 94 1 )- The foregoing shall apply to personnel of the Naval 
Reserve and the Marine Corps Reserve in like manner and to personnel of the 
Coast Guard. (34 USC 350 j, 55 Stat. 603) (1941). 

All enlistments hereafter entered into may be extended by the Secretary 
of the Navy for such additional time as he may deem necessary in the public 
interest during a national emergency declared by the President to exist. 
(34 USC 181, 55 Stat. 6x9) (1941). 

The Secretary of the Navy, under such regulations as he may prescribe, 
may designate enlisted men of the Naval Reserve or Marine Corps Reserve 
as student aviation pilots. (34 USC 841 a, 55 Stat. 759) (1941). 

(c) Organisation and Functions 

The Marine Corps shall do duty in forts and garrisons of the United States, 
and on seacoasts or any other duty on shore as the President in his discretion 
may direct. (34 USC 71Z, 1 Stat. 596) (1798). 

The exhibition of any light on board of a vessel of war of the United 
States may be suspended whenever the Secretary of the Navy deems that the 
special character of the service may require it. (33 USC zzz, 30 Stat. ioz 
(1897), 38 Stat. 800) (1915). 

The President may establish such defensive sea areas as he may deem 
necessary for the national defense. (18 USC 96, 30 Stat. 717 (1898), 35 Stat. 
1097 (1909), 39 Stat. 1x94 (1917), 40 Stat. 89) (19x7). 

The President may appoint from civil life, with the advice and consent 
of the Senate, an undcr-Sccrctary of the Navy to serve during any national 
emergency declared by the President to exist, including the present limited 
emergency. (5 USC 411 b, 54 Stat. 494) (1940). 

The-Secretary of the Navy may establish a plant-protection force for naval 
shore establishments with authority to investigate espionage or sabotage 
or subversive or other activities contrary to the interests of the United 
States in naval shore establishments. (Pub. Law. X03, August n, 1941). 

(3) STATUTES RELATING TO THE WAR, NAVY, AND OTHER DEPARTMENTS 

In national emergency retired nurses may be employed in active duty at 
the discretion of the Secretary of War and the Secretary of the Navy. (34 
USC 440 a, 44 Stat. 531) (1916). 
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The Secretary of the Navy, insofar as the property of the Navy Depart¬ 
ment is concerned, and the Secretary of the Treasury, insofar as the property 
of the Coast Guard is concerned, arc authorized to exchange motor-propelled 
vehicles, airplanes, engines and parts thereof and obsolete, unsuitable and 
unserviceable machines and tools and parts thereof in part payment for new 
equipment of the same or similar character as those proposed to be exchanged. 
C34 USC 53Z a, 55 Stat. 147) (1941). 

The Secretaries of War, the Navy, and Commerce shall jointly prescribe 
regulations governing the duties to be performed by the Lighthouse Service 
in time of peace in preparation for its duties in war. (33 USC 757, 39 Stat. 
6oi (1916), 53 Stat. 1431) (1939). 

The President may, when in his judgment sufficient national emergency 
exists, transfer to the Navy and War Departments vessels, equipment, stations 
and personnel of the Lighthouse Service. (33 USC 758, 39 Stat. 6 ox) (1916). 
Note: The Lighthouse Service and its functions were transferred to and con¬ 
solidated in the Coast Guard by Rcorg. Plan No. x, Sec. x (a) cfF. July 1, 
1939, 4 FR Z731, 53 Stat. 14321. The Coast Guard constitutes a part of the 
military forces of the United States, operating under the Treasury Depart¬ 
ment in time of peace and operating as a part of the Navy in time of war or 
when the President shall so direct. 14 USC 1. 

The President may, when in his judgment sufficient national emergency 
exists, transfer vessels, equipment, stations and personnel of the Coast and 
Geodetic Survey to the service and jurisdiction of the War or Navy Depart¬ 
ments. (33 USC 855, 40 Stat. 87 (1917). 

The Secretaries of War, Navy, and Commerce may jointly prescribe regu¬ 
lations governing the duties of the Coast and Geodetic Survey for its coopera¬ 
tion with the War and Navy Departments in peacetime in preparation for its 
duties in war. (33 USC 855, 40 Stat. 88) (1917). 

When war is imminent and the President deems the cooperation of the 
American National Red Cross with the sanitary services of the land and 
naval forces to be necessary, he may accept the assistance tendered by the 
Red Cross and use its services in conformity with rules and regulations which 
he may prescribe. (36 USC 10, 37 Stat. 90) (1911). 

The Secretaries of War and Navy may issue equipment for medical and other 
establishments on hand belonging to the government and which can be 
temporarily spared, such articles as may be required for instruction and 
practice by organizations formed by the Red Cross to aid the Army and Navy 
in time of war. (34 USC 549, 38 Stat. 771) (1914). 

The President may withhold clearance from any vessel or serve notice on 
a domestic vessel not required by law to get clearance, to forbid its depar¬ 
ture from the jurisdiction of the United States when it may reasonably be 
believed that such vessel carries fuel, arms, supplies, men, or dispatches to 
a warship, tender, supply ship of a foreign belligerent nation in violation of 
the laws, treaties, and obligations of the United States. (18 USC 31, 40 
Stat. ixi) (1917). 

The President may detain an armed vessel, domestic or foreign, built for 
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warlike purposes or adapted to warlike purposes until proof is given to the 
satisfaction of the President that such vessel will not be sold or delivered to 
a belligerent nation. (18 USC 32, 40 Stat. 2.2.1) (1917). 

The President may use the military forces to compel a foreign vessel to 
depart from the United States where by the law of nations or treaties of the 
United States it ought not to remain, and to detain or prevent any foreign 
vessel from departing when by the law of nations and United States treaties 
it ought not to depart. (18 USC 17, 35 Stat. 1091 (1909), 40 Stat. 1x3) (1917). 

The agent of a foreign principal shall file with the Secretary of State a 
registration statement which shall include the name of the agent and prin¬ 
cipal and a copy of the contract of employment. (2.1 USC 133 a, 52 Stat. 631 
(1938). 53 Stat. ir 44 ) Ci 939 )- 

The President may seize and detain articles and munitions of war and 
vessels or vehicles containing the same when exportation from the United 
States of such arms or munitions of war or other articles would be in viola¬ 
tion of the law. (2.2 USC 238, 40 Stat. 223) (1917). 

Whenever the President finds that in any American country, or in any 
country in which the United States has extraterritorial jurisdiction, con¬ 
ditions of domestic violence exist, which are or may be promoted by use of 
arms or munitions of war procured from the United States, it shall be un¬ 
lawful to export, except under Presidential limitations, any arms or muni¬ 
tions of war from the United States to any such country unless otherwise 
ordered by the President. (22 USC 236, 42 Stat. 361) (1922). 

The President may proclaim, on the recommendation of the National 
Munitions Control Board, a list of articles from time to time considered 
arms, ammunition and implements of war. (22 USC 245 j, 40 Stat. 225) (1917). 

Whenever in the interests of national defense the President shall define 
certain vital military and naval installations or equipment as requiring pro¬ 
tection against general dissemination of information, it shall be unlawful to 
make any photograph, sketch or otherwise of such military and naval in¬ 
stallation without the permission of the commanding officer. (50 USC 45, 
51 Stat. 3) (1938). 

(4) THE COAST GUARD 

During a national emergency declared by the President to exist, any 
commissioned or warrant officer of the Coast Guard on the retired list may 
be ordered to active duty. (14 USC 164, 40 Stat. 717) (1918). 

During a national emergency declared by the President to exist, any com¬ 
missioned or warrant officer of the Coast Guard on the retired list, while on 
active duty, may be temporarily advanced to and commissioned in such 
higher grade or rank on the retired list, not above that of lieutenant com¬ 
mander, as the President may determine. (14 USC 165, 40 Stat. 717 (1918), 
41 Stat. 879) (19x0). 

Any commissioned or warrant officer of the Coast Guard on the retired 
list may be ordered to active duty by the Secretary of the Treasury, at any 
time with his consent. (14 USC 165 a, 54 Stat. 1019) (1940). 
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A voluntary Reserve of motorboat and yacht owners is established to be 
administered by the Commandant of the Coast Guard by regulations bearing 
the approval of the Secretary of the Treasury. (14 USC 151, 53 Stat. 854) 
(1939) (The Reserve has been supplanted by the United States Coast Guard 
Auxiliary. 14 USC z6o, 55 Stat. 9) (1941). 

Any member of the Reserve may be ordered to active duty in the Coast 
Guard by the Commandant of the Coast Guard during the period of national 
emergency declared by the President to exist. (14 USC 305,55 Stat. 14) (1941). 

The Coast Guard shall operate under the Treasury Department in time of 
peace and shall operate as a part of the Navy Department, subject to the 
orders of the Secretary of the Navy, in time of war or when the President 
shall so direct. (14 USC 1, 55 Stat. 585) (1941). 

The term of enlistment of any enlisted man in the Coast Guard may, by 
his voluntary written agreement, under such regulations as the Secretary of 
the Treasury may prescribe, be extended for a period of one, two or three 
full years from the date of the expiration of the then existing term. (14 
USC 35(b), 55 Stat. 586 ) 6940 . 

Under such regulations as the Secretary of the Treasury may prescribe, 
enlisted men may be detained in the Coast Guard beyond the term of enlist¬ 
ment for a period of not exceeding 30 days when such action is essential to 
the public interest. (14 USC 35 (c), 55 Stat. 586) (1941). 

Commissioned, warrant, and petty officers of the Coast Guard are em¬ 
powered to make inquiries, examinations, and inspections; to search and to 
make seizures and arrests upon the high seas and the navigable waters of 
the United States, its Territories, and possessions, except the Philippine 
Islands, for the prevention, detection, and suppression of violations of the 
laws of the United States. (14 USC 45, 55 Stat. 585) (1941). 

During the existence of a national emergency declared by the President, 
any member of the Coast Guard Reserve may be ordered to active duty by 
the Commandant of the Coast Guard. (14 USC 305,55 Stat. 11, 587) (1941). 

The captain of the port, the Coast Guard district commander, or other 
officer of the Coast Guard designated by the Commandant thereof, or the 
Governor of the Panama Canal in case of the territory and waters of the 
Canal Zone, shall have the duty to so control the anchorage and movement 
of any vessel in the territorial waters of the United States as to insure the 
safety or security of United States naval vessels which may be present in his 
jurisdiction. (30 USC 191 c, 35 Stat. 763) (1941). 

The Commandant of the Coast Guard, with the approval of the Secretary 
of the Treasury, may enroll for active duty as temporary members of the 
Reserve, owners, regular officers and members of the crew of any motorboat 
or yacht placed at the disposal of the Coast Guard who are citizens of the 
United States or the Territories and possessions, except the Philippines, 
and confer upon them appropriate to their qualifications and experience, 
the same ranks, grades, and ratings as are provided for personnel of the regu¬ 
lar Coast Guard Reserve. (14 USC 307, 55 Stat. n) (1941). 
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(5) HIGHWAYS 

Officers and enlisted men of the Army, Navy, or the Marine Corps, may 
with their consent, be detailed for work on roads necessary for the national 
defense. (13 USC 47, 40 Stat. 1101) (1919). 

The Secretary of War shall transfer such motor equipment and spare parts 
of the Military Establishment as may be surplus to the Department of Agri¬ 
culture for use in the improvement of highways. (13 USC 51, 41 Stat. 530) 
(1910). 

The Secretary of War may loan tractors to any State when so requested 
by the Highway Department of a State. (13 USC 50, 41 Stat. 584 (1910), 
41 Stat. 1155) (19x1). 

During the continuance of the emergency declared by the President on 
May 17, 1941, the Federal Works Administrator may allocate funds to the 
States, without regard to the apportionment provisions, for the reconstruc¬ 
tion and replacement of critically deficient bridges and the correction of 
other critical deficiencies in the strategic network of highways. (2.3 USC 
104 (a), 55 Stat. 765) (1941). 

The Commissioner of Public Roads may provide for the construction and 
improvement of access roads (including bridges, tubes and tunnels thereon) 
to military and naval reservations, to defense industries and defense-industry 
sites, and to the sources of raw materials when such roads arc certified to 
the Federal Works Administrator as important to the national defense by 
the Secretary of War or the Secretary of the Navy. (13 USC 106, 55 Stat. 766) 

0940. 

The Commissioner of Public Roads may provide, in cooperation with the 
Army and Air Corps, for the construction of flight strips adjacent to public 
highways or roadside-development areas along such highways. (13 USC 
106, 55 Stat. 767) (1941). 

The Commissioner of Public Roads may make advance engineering sur¬ 
veys and plans for the future development of the strategic network of high¬ 
ways and by-passes around and extensions into and through municipalities 
and metropolitan areas. (13 USC 109, 55 Stat. 767) (1941). 

During the emergency proclaimed by the President on May 17, 1941, the 
Federal Works Administrator may acquire, prior to the approval of title by 
the Attorney General, such right of way, lands, or interests in lands as may 
be required in any State for projects relating to the development of a strategic 
network of highways, by purchase, donation, condemnation, or otherwise, 
and may enter upon and take possession thereof, and expend public funds 
for projects therefor prior to approval of title by the Attorney General. (13 
USC 114, 55 Stat. 769) (1941)- 

The Commissioner of Public Roads may, upon the request of any branch of 
the Federal Government, perform any service in connection with the con¬ 
struction of toads or bridges. (13 USC 114, 55 Stat. 769) (1941). 

The Secretaries of War and the Navy, upon the request of the Federal Works 
Administrator, may make temporary details to the Public Roads Adminis- 
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tration of officers of the Army and Navy for technical consultation regarding 
highway needs for national defense. (13 USC 117, 55 Stat. 770) (1941). 

(6) CIVILIAN AVIATION 

The President may set apart and protect airspace reservations in the 
United States for national defense and in the District of Columbia, in addi¬ 
tion, for public safety purposes. (49 USC 174, 44 Stat. 570) (192.6). 

When the President may deem it necessary for military purposes, the 
Secretary of War may assume full control of airports on public lands leased 
for public airports by the Secretary of the Interior. (49 USC 2.11, 51 Stat. 
1017) (1938)- 

The Secretary of War may designate routes in navigable airspace as military 
airways and prescribe rules for use on such routes. (49 USC 175 (f), 48 Stat. 
1115) (1938). 

The Civil Aeronautics Authority may avail itself of the cooperation, 
services, records, and facilities of State authorities and exchange with foreign 
governments information relating to aeronautics. (49 USC 42.5 (B), 51 Stat. 
984) (1938). 

The Administrator of the Civil Aeronautics Authority is empowered to 
encourage and foster civil aeronautics development and air commerce in the 
United States and abroad. (49 USC 451, 51 Stat. 985) (1938). 

The Administrator of the Civil Aeronautics Authority shall designate and 
establish civil airways and acquire, establish, and operate necessary air 
navigation facilities. (49 USC 452., 5Z Stat. 985) (1938). 

No federal funds shall be expended for other than military purposes for 
the acquisition, establishment, maintenance of landing areas, or air naviga¬ 
tion facilities thereon except by written recommendation and certification 
by the Administrator of Civil Aeronautics after consulting the Civil Aero¬ 
nautics Board that such landing area or facility is necessary for air commerce 
or in the interest of the national defense. (49 USC 453, 51 Stat. 986) (1938). 

The Administrator of the Civil Aeronautics Authority can undertake and 
supervise developmental work and service testing to create improved air 
navigation facilities, aircraft and appliances and can purchase air equipment 
for the Civil Aeronautics Authority for such purposes. (49 USC 455, 51 Stat. 
986) (1938). 

No air carrier shall engage in air transportation without certification 
therefor by the Civil Aeronautics Authority. (49 USC 481 (a), 51 Stat. 987) 

(1938)- 

Every air carrier shall furnish interstate and overseas air transportation as 
authorized by its certificate on reasonable request therefor. (49 USC 484 (a), 
5 1 Stat. 993) (1938). 

To perform its statutory powers, the Civil Aeronautics Authority may 
inquire into the management of the business of any air carrier and for such 
purpose obtain complete reports and other information from such carrier. 
(49 USC 49s, 51 Stat. 993) (1938). 

The President shall approve the issuance, denial, transfer, amendment. 



APPENDIX A 


J 37 

suspension, revocation and the conditions in any certificate authorizing an 
air carrier to engage in overseas or foreign air transportation or air trans¬ 
portation between places in the same territory or possession or any permit 
issuable to a foreign air carrier. (49 USC 601, 52. Stat. 1014) (1938). 

The Weather Bureau shall furnish information pertaining to atmospheric 
phenomena and weather conditions to the air carriers designated by the Civil 
Aeronautics Authority. (49 USC 415 (E), 51 Stat. 984) (1938). 

The Civil Aeronautics Authority is authorized to train civilian pilots. 
(49 USC 751, 53 Stat. 855) (1939). 

(7) THE PUBLIC HEALTH 

The President may utilize the Public Health Service when war is threatened 
to such extent and in such manner as in his judgment shall promote the public 
interest without impairing the efficiency of service for which it was created. 
(41 USC 8, 32. Stat. 713 (1902.), 37 Stat. 309) (1911). 

(8) The territories and possessions of the united states 

The militia of the Philippine Islands may be called into the service of the 
United States and the members may be drafted into such service in the man¬ 
ner provided by law for the calling or the drafting of the National Guard. 
(31 USC 84, 40 Stat. 432.) (1918). 

The President may enlist natives of the Philippines for an army to be 
formed into such branches and tactical units as he may deem expedient, 
within the limits of strength prescribed by law. (10 USC 32.1, 31 Stat. 757 
(190J), 4 1 Stat. 770) (192.0). 

The Secretary of the Navy may sell to the Commonwealth of the Philip¬ 
pine Islands such materials, supplies, and equipment and repair or assist 
with the design of vessels, armament or equipment of the Commonwealth 
as the Naval Establishment may be in a position to do at prices specified by 
the Secretary of the Navy. (34 USC 554, 55 Stat. 246 )( I 94 1 )- 

The Governor of Alaska is ex officio commander in chief of the Territory 
militia and shall have power to call out such militia and to cause all able- 
bodied citizens of the United States in the Territory to enroll and serve as 
such when the public exigency demands. (48 USC 61, 31 Stat. 3x1) (1900). 

The Governor of Hawaii may call upon the commanders of the military 
and naval forces in the Territory or call out the militia of the Territory to 
prevent invasion and when the public safety requires to suspend habeas 
corpus and place the territory under martial law until communication can 
be had with the President and his decision thereon made known. (48 USC 
531, 31 Stat. 133) (1900). (Similar statutory provisions are applicable to 
Puerto Rico, 48 USC 771, 39 Stjt. 955) (1917)* 

When the President deems war to be imminent, such officer of the Army 
as he may designate shall, upon order of the President, have exclusive au¬ 
thority over the operation of the Panama Canal, including the entire con¬ 
trol of the Canal Zone. (48 USC 1306, 37 Stat. 369) (191a). 

The President is authorized to make and amend rules and regulations per- 
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taining to aircraft, air navigation and air facilities and aeronautical activi¬ 
ties in the Canal Zone. (48 USC 1314 a, 50 Stat. 486) (1937). 

In a declared national emergency, the natural features of Barro Colorado 
Island need not be left in their natural state as otherwise required. (48 USC 
1381, 54 Stat. 714) (1940). 

The Secretary of War may issue from time to time, for use of military 
units (not a part of the National Guard) of any State or Territory or Puerto 
Rico, or the Canal Zone, upon the requisition of the Governor thereof, such 
arms and equipment as may be in possession of and can be spared by the War 
Department. (31 USC 194, 55 Stat. 618) (1941). 

(9) MILITARY AID TO OTHER AMERICAN REPUBLICS 

The President may detail to assist the Government of Haiti such officers 
and enlisted men of the Navy and Marine Corps as may be mutually agreed 
upon by the President and the President of Haiti. (34 USC 443, 39 Stat. 
(1916). 

The President may detail to assist the Government of the Dominican 
Republic officers and enlisted men of the Navy and the Marine Corps. (34 
USC 446, 40 Stat. 437) (1918). 

The Secretary of War may sell to the Government of Cuba such articles 
and quantities of ordnance and ordnance stores as may be desired by that 
Government and as may be approved by the President. (50 USC 71, 39 Stat. 

643) (19*7)• 

The President may detail officers of the Navy to assist the governments of 
South American Republics in naval matters. (34 USC 441, 41 Stat. 1056) 
(1910). 

The President may detail officers and enlisted men of the United States 
Army, Navy and Marine Corps to assist the governments of the Republics 
of North America, Central America, and South America, Cuba, Haiti, and 
Santo Domingo in military and naval matters. (10 USC 540, 44 Stat. 565 
(19x6), 49 Stat. xi8) (1935). 

The Secretary of War and the Secretary of the Navy may purchase arms, 
ammunition, and implements of war produced within the jurisdiction of any 
American Republic if they cannot be produced in the United States. (2.2. USC 
150 f, 53 Stat. 1190) (1939). 

The Secretary of War and the Secretary of the Navy may communicate to 
any American Republic information pertaining to arms, ammunition, and 
implements of war. (xx USC 511 a, 54 Stat. 396) (1910). 

For better relations with the American Republics, the President may 
utilize the services of any executive agency to perform reciprocal undertak¬ 
ings and cooperative purposes enunciated in treaties, resolutions, and de¬ 
clarations signed by all of the xi American Republics at the Inter-American 
Conference for the Maintenance of Peace in 1936 and at the Eighth Inter¬ 
national Conference of American States in 1938. (xx USC 501, $3 Stat. 1x90) 
(i 939 > 

The President may authorize the Secretary of the Navy to construct vessels 
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of war in the shipyards under his jurisdiction and to manufacture armament 
and equipment in arsenals under his jurisdiction for any American Republic. 
(zz USC 511 b, 54 Stat. 396) (1940). 

The President may authorize the Secretary of War to manufacture in 
factories and arsenals under his jurisdiction or otherwise procure coast- 
defense and anti-aircraft material, including ammunition, and to sell the same 
to any American Republic and repair such material, (zz USC 150, 54 Stat. 
396) (1940). 

The Secretary of the Navy may permit, on the designation of the President, 
not exceeding twenty persons at a time from South American republics to 
receive instruction at the Naval Academy. (34 USC 1036, 55 Stat. 589) 
C I 94 1 )- 
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DIGEST OF STATUTORY PROVISIONS DELEGATING DISCRETIONARY 
POWERS TO THE EXECUTIVE OVER THE ECONOMY 

(i) COMMERCE AND TRADE 

The Securities and Exchange Commission may suspend trading in any 
registered security on any national securities exchange for not exceeding 
ten days, or, with the approval of the President, may summarily suspend all 
trading on any national securities exchange for a period not exceeding ninety 
days. (15 USC 78, 48 Stat. 898) (1934). 

The Reconstruction Finance Corporation may, with the approval of the 
Interstate Commerce Commission, make loans for the temporary financing 
of railroads operating in interstate commerce and railroads in process of 
construction, if in the opinion of the Corporation such railroads cannot ob¬ 
tain funds upon reasonable terms through the banks and the public. (13 
use 605, 48 Stat. 1198 (1934), 49 Stat. i (>935). 54 Stat. 573, 955) (1940)- 
The Secretary of War may prepare and purchase gauges, dies, jigs, tools 
and fixtures necessary for the immediate manufacture of arms, ammunition 
and special equipment required to arm and equip the land forces likely to be 
needed by the United States in time of war. (50 USC 78, 39 Stat. 115) (1916). 

Whenever the President determines it necessary for the national defense to 
prohibit or curtail the exportation of any military equipment or munitions, 
or component parts thereof, he may prohibit such exportation by regulation. 
(50 USC 99, 54 Stat. 714 (1940). 55 Stat. 106 (1941) extends this provision to 
all “territories, dependencies and possessions of the United States, including 
the Philippine Islands, the Canal Zone 
The President, in national emergency, may authorize the Secretary of the 
Treasury to permit the importation free of duty of food, clothing, and 
medical, surgical, or other supplies used in emergency relief work. (19 USC 
1318, 46 Stat. 696) (1930). 

Whenever during a war in which the United States is not engaged, the 
President reasonably believing that a product of the United States is re¬ 
stricted from being imported into a country or into one country by another 
country, can prohibit the importation into the United States of similar or 
other products of such country as in his opinion the public interest may 
require. (15 USC 76,39 Stat. 799) (1916)- 
Upon the effectiveness of the Inter-American Coffee Agreement, as pro¬ 
claimed by the President and during the continuation of obligations of the 
United States thereunder, no coffee shall be imported from any foreign 
country except as provided in the agreement. The President shall allocate 
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the quota provided in the agreement for countries not participating therein 
as he finds necessary so as to give such country a fair opportunity to supply a 
fair share of the quota. (19 USC 1356, 55 Stat. 133) (1941). 

The Secretary of Agriculture shall promulgate regu.ations fixing for any 
food a reasonable definition and standard of identity, quality and fill of 
container. (7.1 USC 3x1, Stat. 1040) (1938). 

If food, drugs, devices, and cosmetics appear manufactured or packed 
under unsanitary conditions; if such article is forbidden in the country from 
which it is exported; and if such article is adulterated or misbranded, it may 
be refused admission as an import, (zi USC 381, 51 Stat. 1058) (1938). 

Whenever in the opinion of the President it shall be necessary for the pro¬ 
tection of animals in the United States against infectious or contagious 
diseases, he may proclaim the suspension of importation of all or any class 
of animals, (zi USC 101, z 6 Stat. 416) (1890). 

The Secretary of Agriculture shall fix uniform standards of purity, quality, 
and fitness for the consumption of all kinds of tea imported. (zi USC 41, 19 
Stat. 604 (1897), 3$ Stat. 163 (1908), 41 Stat. 712.) (1910). 

The President, believing that importation is being made of any article 
used for human food or drink that is adulterated to an extent dangerous to 
the public health and welfare may suspend the importation of such articles. 
( zi USC 18, z 6 Stat. 415) (1890). 

Upon a finding by the President that a foreign country imposes discrimina¬ 
tory of extraterritorial taxes upon United States citizens or corporations, the 
rates or taxation shall be doubled in the case of each citizen or corporation 
of such foreign country. Upon a finding by the President that such dis¬ 
crimination is removed the provisions of law with respect to such tax rates 
shall not apply. (z 6 USC 103, 53 Stat. 36) (1938). 

( Z ) AGRICULTURE 

The Farm Credit Administrator shall prescribe regulations with respect to 
the circumstances and manner in which farm loan bonds shall be paid and 
retired. (11 USC 862., 39 Stat. 377) (1916). 

The Farm Credit Administration may review and alter the rate of interest 
charged by Federal Land banks for loans; grant or refuse to Federal Land 
banks or joint stock land banks, authority to make any specific issue of farm 
loan bonds; and prescribe the forms and terms of farm loan bonds. (11 USC 
831, 39 Stat. 375) (1916). 

The Federal Farm Corporation, with the approval of the Secretary of the 
Treasury, may have bonds not exceeding two billion dollars outstanding at 
any one time. The Secretary of the Treasury may purchase any bonds of the 
corporation and sell such bonds at any time. (11 USC 1010 (c), 48 Stat. 343, 

647) Ci934)* . t . 

The Secretary of Agriculture may borrow money on all cotton in his 
possession and deposit as collaterial for the loans warehouse receipts for the 
cotton. (7 USC 604, 48 Stat. 1058 (1934)* 49 Stat. 775) (1935). 

The Secretary of Agriculture may make money payments to remove from 
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normal channels of trade quantities of any basic agricultural commodity; 
to expand domestic or foreign markets for any basic agricultural com¬ 
modity; in connection with the production of that part of any basic agri¬ 
cultural commodity required for domestic consumption. (7 USC 608, 48 Stat. 
34 (* 933 ). 48 Stat. 5x8 (1934), 49 Stat. 46) (1935). 

The President may direct that taxes collected from the processing of sugar 
beets or cane in Puerto Rico, Hawaii, the Philippines, the Virgin Islands, 
Samoa, the Canal Zone, Guam and on processing in the continental United 
States of sugar produced in or coming from such areas, shall not go into the 
Treasury but be kept as a separate fund in the name of the area to which it is 
related and shall be used for the benefit of agriculture as the Secretary of 
Agriculture with the approval of the President may direct. (7 USC 615 f, 48 
Stat. 39 (1933), 48 Stat. 675 (1934), 49 Stat. 47 (1935), 49 Stat. 1739) (1936). 

The President, believing that articles imported into the United States in 
such quantities as interfere with any commodity program undertaken by the 
Secretary of Agriculture under the Agricultural Adjustment Act, as amended, 
shall cause the Tariff Commission to make an investigation on the basis of 
which, if he finds the existence of such facts, he shall proclaim limitations 
on the quantities of articles which interfere with the program of the Act. 
(7 USC 6x4, 54 Stat. 17) (1940). 

The President may suspend the operation of the quota provisions and the 
conditional-payment provisions of the Sugar Act of 1937, in time of emer¬ 
gency. (7 USC 1179, 54 Stat. 563 (1940). 

In an area certified by the President to the Governor of the Farm Credit 
Administration to be a distressed emergency area, the Governor may make 
loans in excess of $400 to farmers for planting, harvesting of crops, feed for 
livcstock,and supplies incident to production.(ix USC ioxo j, 5oStat.6)(i937)- 
The Commodity Credit Corporation may, upon the recommendation of 
the Secretary of Agriculture and with the approval of the President, make 
available loans on agricultural commodities upon terms fixed by the Secre¬ 
tary, subject to the approval of the Corporation and the President. (7 USC 
103X, 51 Stat. 8x0 (1938), 55 Stat. 43X) (1941). 

The Secretary of Agriculture, having reason to believe that because of 
national emergency any national marketing quota for corn, wheat, cotton, 
rice, peanuts or tobacco should be increased or terminated, shall investigate 
and proclaim his finding; thereupon the quota shall be increased or termin¬ 
ated as the ease may be. (7 USC 1371 (b), 5$ Stat. 9X) (1941). 

When, during the existing emergency, the Secretary of Agriculture finds 
it necessary to encourage the expansion of the production of any non-basic 
agricultural commodity, he shall make a public announcement thereof and 
use the funds made available for the disposal of agricultural commodities 
through commodity loan, purchase, or other operations. ( Ibid .) 

(3) LABOR 

The Secretary of the Interior, in issuing leases for coal mining on public 
lands, shall restrict the hours of work of miners employed on such land to 
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eight hours per day except in cases of emergency. (48 USC 447, 38 Stir. 744) 

CiSM)- 

The President may, in national emergency, suspend provisions of law 
prohibiting more than eight hours of labor per day of persons engaged in 
work covered by contracts with the United States. (40 USC 316, 39 Stat. 
119O 0917). 

If the National Mediation Board concludes that a labor dispute of a carrier 
shall deprive any section of the country of essential transportation service it 
shall notify the President who in his discretion shall create a board to in¬ 
vestigate and report on the dispute. (45 USC 160, 44 Stat. 86 (1916), 48 Stat* 
1197 (1934). (This provision extended to carriers by air, 45 USC 181, 49 
Stat. 1189) (1936). 

The President, in national emergency, may suspend the requirement that 
government contracts with a private concern provide a minimum wage for 
laborers determined by the Secretary of Labor to be prevailing for corres¬ 
ponding laborers employed in similar projects in similar localities. (40 USC 
5, 49 Stat. ioii) (1935). 

(4) FINANCE 

The Secretary of the Treasury may apply unappropriated surplus money 
of the Treasury to the purchase or redemption of United States bonds. (31 
USC 741, n Stat. 457) (1881). 

The net earnings derived by the United States from Federal Reserve banks 
may be used to supplement the gold reserve held against outstanding bonded 
indebtedness of the United States under regulations of the Secretary of the 
Treasury, (ix USC 190, 38 Stat. 158) (1913). (The same provision is appli¬ 
cable to the net earnings of the Federal Intermediate Credit Banks.) (ixUSC 
I °7 i > 47 Stat. 159) (1931). 

The President may proclaim a period of emergency during which no mem¬ 
ber bank of the Federal Reserve System shall transact any banking business 
except subject to the regulations of the Secretary of the Treasury. (12. USC 
95, 48 Stat. x) (1933). 

During any national emergency declared by the President, the President 
may investigate, regulate or prohibit any transactions in foreign exchange, 
transfers of credit between or payments by banking institutions and the ex¬ 
port, hoarding, melting, or earmarking of gold or silver coin or bullion or 
currency, and any transfer, withdrawal, or exportation of any evidences of 
indebtedness or of ownership of property in which any foreign state or na¬ 
tional or political subdivision thereof has any interest, by any person. (11 
USC 95 a, 48 Stat. 1 (1933), 54 Stat. 179) (1940). 

The waiver or modification of monthly apportionments is authorized for 
governmental departments and agencies for expenses during the fiscal year, 
“upon the happening of some extraordinary emergency or other unusual 
circumstance which could not be anticipated at the time of making such 
apportionment.” (31 USC 665, 33 Stat. 1157 (1905), 34 Stat. 48) (1906). 

The President can provide for unlimited coinage of silver at the ratio fixed 



APPENDIX B 


I 44 

by statute; can reduce the weight of the standard silver dollar in the same 
percentage that he reduces the weight of the gold dollar; and can reduce and 
fix the weight of subsidiary coins so as to maintain parity.of such coins with 
the standard silver dollar and with the gold dollar. (31 USC 82.1, 48 Stat. 51, 
”3 Ci 933 )» 48 Stat. 34a) (1934). 

The President may fix the weight of the silver dollar at a definite fixed ratio 
in relation to the gold dollar at such amounts as he finds necessary to stabil¬ 
ize domestic prices or to protect the foreign commerce of the United States 
against the adverse effect of depreciated foreign currencies; or in the event 
the government of the United States enters into agreement with any other 
government under the terms of which the ratio between the value of gold 
and other currency of the United States and the currency of the other govern¬ 
ment party to the agreement is fixed, the President may fix the weight of 
the gold dollar in accord with the ratio agreed upon. (31 USC 811, 48 Stat. 
5 1 C 1 933 ). 4 ® Stat. 34a) (1934)- 

The President may direct the Secretary of the Treasury to issue United 
States notes to meet maturing Federal obligations to repay sums borrowed 
by the United States and for the purchasing of United States bonds and other 
interest-bearing obligations of the United States. (31 USC 811, 48 Stat. 51 
(1933), 48 Stat. 341.) Ci 934 )- 

The President may direct the Secretary of the Treasury to enter into 
agreements with the Federal Reserve Banks and the Federal Reserve Board 
whereby the Federal Reserve Board will permit the Federal Reserve banks 
to conduct open market operations pursuant to existing law in obligations 
of the United States government or of a corporation in which the United 
States is the majority stockholder and to purchase directly and hold in port¬ 
folio for an agreed period of time Treasury bills in the aggregate sum of three 
billion dollars. (31 USC 82.1, 48 Stat. 51 (1933), 48 Stat. 341) (1934). 

Whenever the market price of silver exceeds its monetary value, or the 
monetary value of stocks of silver is greater than twenty-five percent of the 
monetary value of stocks of gold and silver, the Secretary of the Treasury 
may, with the approval of the President, sell any silver acquired under the 
instant act at rates and term's as he deems reasonable and most advantageous 
to the public interest. (31 USC 734 b, 48 Stat, 1178) (1943). 

Whenever the proportion of silver in the stocks of gold and silver of the 
United States is less than one fourth of the monetary value of such stocks, 
the Secretary of the Treasury may buy silver for present or future delivery 
with any direct obligations, coin, currency of the United States authorized 
by law. (31 USC 734 a, 48 Stat. 1178) (1934). 

The Secretary of the Treasury, with the approval of the President, may 
purchase gold in any amounts and at such rates and terms as he deems ad¬ 
vantageous to the public interest. (31 USC 734, 48 Stat. 341) (1934). 

The Secretary of the Treasury, with the approval of the President, shall 
regulate the acquisition, holding, transporting, melting, treating of gold for 
industrial, professional and artistic use; by Federal Reserve banks for set- 
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tling international balances; and for other purposes consistent with this 
Act. (31 USC 441, 48 Stat. 340) (1934). 

Gold certificates owned by the Federal Reserve banks shall be redeemed at 
such times and in such amounts as the Secretary of the Treasury may deem 
necessary to maintain the equal purchasing power of every kind of currency 
of the United States. (31 USC 408 a, 48 Stat. 340) (1934). 

The President may require the delivery to the United States mint of any 
or all silver by whomever owned or possessed. (31 USC 316 a, 48 Stat. 1179) 

(1934)- 

The Federal Reserve Board can suspend for not more than thirty days and 
renew such suspension for periods not exceeding fifteen days, any reserve 
requirements specified in the Federal Reserve Act. (12. USC 148 (c), 38 Stat. 
z 6 z (1913). 49 Stat. 704) (1935). 

The Federal Reserve Board by at least five affirmative votes of its members 
can require Federal Reserve banks so rediscount the discounted paper of other 
Federal Reserve member banks at rates of interest to be fixed by the Federal 
Reserve Board. (11 USC 148 (b), 38 Stat. 16i (1913), 49 Stat. 704) (1935). 

The Secretary of the Treasury may purchase obligations of the Federal 
Deposit Insurance Corporation and for such purpose may use as a public 
debt transaction the proceeds of sale of any securities hereafter issued under 
the instant Act. (n USC 164 (o), 48 Stat. 168 (1933), 49 Stat. 1137) (1936). 

Powers of the Gold Reserve Act of January 30, 1934 arc extended to June 
30, 1934, unless the President shall sooner declare the existing emergency 
ended and the operation of the stabilization fund terminated. (31 USC 8ix a 
(c), 55 Stat. 395 (1941). 

(5) TRANSPORTATION 

In time of threatened war, on demand of the President, carriers shall 
give preference to the transportation of troops and material. (49 USC 6, 34 
Stat. 587) (1906). 

The President may suspend provisions of law requiring the survey, in¬ 
spection and measurement by the United States of foreign-built vessels ad¬ 
mitted to United States registry. (46 USC 81, 38 Stat. 699) (1914). 

No tonnage duties shall apply to foreign vessels when the President is 
satisfied that discriminating duties of such foreign nations, insofar as they 
operate to the disadvantage of the United States, have been abolished. (46 
USC 141, Rev. Stat. 423.8) (1897). 

During a war in which the United States is not engaged, the President, 
reasonably believing that any belligerent does not accord to United States 
citizens and vessels the commercial facilities which such belligerent obtains 
in the United States, can withhold clearance of the vessels of such belligerent 
until equal trade rights are restored. (15 USC 77,39 Stat. 799) (19x6)- 

During any national emergency proclaimed by the President, it is unlaw¬ 
ful without first obtaining approval of the United Sates Shipping Board 
(United States Maritime Commission) to transfer to foreign registry any 
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American vessel; to sell, mortgage, lease, charter, deliver to any person not 
a citizen of the United States any such vessel or interest therein, any vessel 
documented under the laws of the United States, any shipyard, dry-dock, 
shipbuilding or repairing plant or facilities or interest therein; to enter into 
a contract for the construction of a vessel in the United States for a person 
not a citizen of the United States without expressly stipulating that con¬ 
struction shall not begin until after the emergency proclaimed by the Presi¬ 
dent has ended; to vest controlling interest in foreigners in a corporation of 
the United States owning any vessel, shipyard, etc.; and causing undocu¬ 
mented American vessels to depart from the United States shall be a mis¬ 
demeanor. (46 USC 835, 40 Stat. 901) (1916). 

When the President declares a national emergency to exist because of 
actual or threatened war, the Secretary of the Treasury may regulate the 
movement and anchorage of vessels in territorial waters of the United States, 
and may inspect and take control of such vessels and remove therefrom its 
officers and crew to secure observance of rights and obligations of the United 
States. (50 USC 191, 40 Stat. 12.0 (1917), 55 Stat. 763) (1941). 

In time of war or threatened war, the President may certify to the Inter¬ 
state Commerce Commission that it is essential for national defense that 
certain traffic have priority in transportation and the Commission is em¬ 
powered to grant such priority. (49 USC 1, 40 Stat. ioi (1917), 41 Stat. 
476) (19x0). 

The Federal Communications Commission shall regulate free service given 
by common carriers to the Government in connection with preparation, for 
the national defense. (47 USC 110 b, 54 Stat. 570) (1940). 

During the emergency proclaimed by the President on May 17, 1941, the 
Secretary of Commerce, with respect to any vessel or industry, upon finding 
that qualified able seamen are not available may permit seamen rated as 
able, after having served twelve months at sea or on the Great Lakes, to 
compose not more than one half the number of able seamen required now by 
law to be employed on any vessel. (46 USC 671, 35 Stat. 730) (1941). 

The President may requisition any foreign vessel lying idle in waters 
within the jurisdiction of the United States and designed as a merchant 
marine training ship for the use of the Coast Guard in the training of cadets 
and merchant marine personnel. (14 USC 71, 55 Stat. 597) (1941). 

For purposes of national defense and during the emergency declared by 
the President to exist September 8, 1939, the President may requisition any 
foreign merchant vessel lying idle in waters within the jurisdiction of the 
United States. (46 USC 1101, 53 Stat. 142.) (1941). 

During the national emergency declared by the President to exist Sep¬ 
tember 8, 1939, the Maritime Commission may charter or purchase any 
vessel for the transportation of the foreign commerce of the United States 
or of commodities essential to the national defense. (46 USC 1101, 55 Stat. 

mO O94O* 

During the emergency declared by the President to exist, the Maritime 
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Commission shall issue warrants with respect to any vessel containing the 
conditions to be complied with by any vessel receiving priorities. Vessels 
with warrants shall have priority over merchant vessels not holding such 
warrants with respect to the use of facilities for loading, discharging or 
storage of cargoes. The Commission shall provide for priorities regarding 
the importation of strategic and critical materials, the transportation of 
substantial quantities of materials requested by a defense agency and the 
transportation into the commerce of the United States of materials deemed 
by the Commission as essential to the defense of the United States. (55 Stat. 
589) (1941). 

During the national emergency proclaimed May 17, 1941, the load line 
on vessels established by the International Treaty on Load Lines of 1930 
may be suspended and a load line may be established which in the opinion 
of the Secretary of Commerce is not above the actual line of safety. (46 
USC 88 a, 55 Stat. 578) (1941). 

The Reconstruction Finance Corporation may, when requested by the 
Federal Loan Administrator with the approval of the President, produce, 
lease, purchase, or otherwise acquire railroad equipment, and commercial 
aircraft and lease, sell or otherwise dispose of the same. (15 USC 606 b, 55 
Stat. 249) (1941). 

(6) COMMUNICATIONS 

The United States may, for military purposes, purchase all telegraph lines 
and the property and effects of any or all companies. (47 USC 4,14 Stat. 2.11) 
(1866). 

The President shall license the landing or operating of all submarine 
cables. (47 USC 34, 41 Stat. 8 (1911). The President may withhold the 
license if he believes such action will promote the security of the United 
States. (47 USC 35, 41 Stat. 8) (192.1). 

The Federal Communications Commission shall regulate the classification, 
location, and apparatus to be used and areas to be served by radio stations; 
prescribe qualifications of station operators; and regulate chain broadcasting. 
(47 USC 303, 48 Stat. 1081) (1934). 

No new radio line shall be established nor an existing line extended with¬ 
out a certificate of public convenience and necessity from the Federal Com¬ 
munications Commission. (47 USC 114 (a), 48 Stat. 1073) (1934). 

The Federal Communications Commission may request a statement show¬ 
ing the inventory of all property owned or used by a carrier engaged in inter¬ 
state or foreign communication by wire or radio. (47 USC 113 (b), 48 Stat. 
1074) (1934). 

The Federal Communications Commission may withhold publication of 
records or proceedings containing secret information affecting national de¬ 
fense. C47 USC 154 (j), 48 Stat. 1066) (1934). 

The President, in national emergency, may suspend or amend regulations 
of the Federal Communications Commission pertaining to radio stations 
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subject to the jurisdiction of the United States and may close any radio sta¬ 
tion or provide for its use by any governmental department. (47 USC 606 (c), 
48 Stat. 1104) (1934). 

The frequencies of government owned radio stations shall be assigned by 
the President. (47 USC 305, 48 Stat. 1083) (1934). 

The Federal Communications Commission may revoke a station license 
when it finds that it would be warranted in refusing to grant a license upon 
an original application; renew licenses when superfluous radio communica¬ 
tions are transmitted. (47 USC 303, 50 Stat. 191) (1937). 

(7) PATENTS AND COPYRIGHTS 

A copyright may be secured by an alien domiciled in the United States if 
the nation of which he is a citizen or subject grants to a citizen of the United 
States a copyright on substantially the same basis as to its own citizens. The 
existence of reciprocal conditions is to be determined by the President. (17 
USC 8, 35 Stat. 1077 (1909), 41 Stat. 369) (1919). 

The TVA, in the exercise of its powers shall have access to the United 
States Patent Office to study and copy information relating to the production 
of fixed nitrogen and the improving and cheapening of hydroelectric power 
production. (16 USC 831 r, 48 Stat. 68) (1933). 

The President, finding that proprietors of works first produced abroad 
who are subject to copyright or renewal thereof in the United States, arc 
temporarily unable to comply with the conditions of the copyright laws of 
the United States because of the disruption of essential facilities may grant 
an extension of time for the fulfilment of such conditions to United States 
citizens and nationals of countries he finds according similar treatment to 
United States citizens. (17 USC 8, 35 Stat. 1077) (1941). 

No person shall file in any foreign country an application for a patent or 
for the registration of a utility model, industrial design, or model in respect 
of any invention made in the United States, except when authorized in each 
case by a license obtained from the Commissioner of Patents. (35 USC 41 a, 
55 Stat. 657) (1941). 

(8) NATURAL RESOURCES 

The President, for the purpose of producing nitrates and other products 
for munitions, is authorized to acquire sites upon rivers or public lands for 
the construction and operation of dams, locks, improvements to navigation 
and other equipment and to acquire by purchase or condemnation materials, 
minerals, and processes, patented or otherwise, necessary for such purpose. 
(50 USC 79, 39 Stat. 115 )( i 9i6). 

The Secretary of War may obtain sites by condemnation for production 
of nitrates and other compounds and for development and transmission of 
power needed therefor. (50 USC 79, 39 Stat. 115) (1916). 

The Secretary of War and the Secretary of the Navy may acquire by con¬ 
demnation timber, sawmills, camps, logging roads, rights of way and works 
and property for the production of lumber and timber products for the 
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Army and the Navy. (50 USC 171, 40 Stat. 88 (1917), 44 Stat. 1083) (*917). 

Whenever in the opinion of the President the safety of the United States 
demands it, the Unitc 4 States shall take any power project licenses by the 
Federal Power Commission for the purpose of manufacturing nitrates, ex¬ 
plosives, munitions of war or for any other purpose involving the safety of 
the United States. (16 USC 809, 41 Stat. 1071 (1920), 49 Stat. 845) (1935). 

The President may transfer to the TVA the use, possession and control 
of such real or personal property of the United States as he deems necessary 
for the purposes of the corporation. (16 USC 831 f, 48 Stat. 63) (1933). 

The TVA shall, upon requisition of the Secretary of War and the Secretary 
of the Navy, manufacture explosives or their nitrogenous content for the 
United States and upon the requisition of the Secretary of War shall allot 
and deliver to the War Department so much power as is necessary in the 
judgment of the Department for use in operation of facilities in aid of naviga¬ 
tion. (16 USC 831 d, 48 Stat. 61) (1933). 

The TVA shall produce, distribute, and sell electric power. (16 USC 831 d, 
48 Stat. 61) (1933). 

During an emergency requiring immediate action, any transmitter or 
vendor of electric energy not otherwise subject to the jurisdiction of the 
Federal Power Commission, may make such temporary connections with 
any public utility subject to the jurisdiction of the Commission or may con¬ 
struct such temporary facilities for transmission of electric energy in inter¬ 
state commerce as is necessary to meet the emergency and shall not be subject 
to the Commission. (16 USC 814 (a), 49 Stat. 847) (1935). 

No person shall transmit any electric energy from the United States to a 
foreign country without authorization of the Federal Power Commission. 
(16 USC 824 (a), 49 Stat. 847) (1935). 

The Federal Power Commission may investigate any occupancy or evi¬ 
denced intention to occupy in order to develop electric power, public lands, 
reservations, or streams or other bodies of water over which Congress has 
jurisdiction and to issue such order as it finds expedient and in the public 
interest to conserve and utilize navigation and water power resources. (16 
use 797 (g), 49 Stat. 839) (1935). 

Tin-plate scrap shall not be exported except by license of the President. 
(50 USC 87, 49 Stat. 1x40) (1936). 

Helium shall not be exported except by application for exportation to the 
Secretary of the Interior and by permission given by the President upon the 
joint recommendation of the Secretary of War, the Secretary of the Navy 
and the Secretary of Commerce. (50 USC 165, 43 Stat. 1111) (19x5). 

To conserve, produce and sell helium gas, the Secretary of the Interior, 
through the Bureau of Mines, may acquire lands, make contracts for the 
acquisition, processing or conservation of helium-bearing gas; construct or 
acquire and operate plants, wells, pipe lines, compressor stations, camp 
buildings, for production, storage, repurification, transportation and sale of 
helium and helium-bearing gas and acquire patents therein. ( 5 ° USC z6x, 
50 Stat. 885) (1937)- 
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Helium not needed for use by the United States government may be sold 
under regulations approved by the President. No helium gas shall be ex¬ 
ported from the United States until application is made to the Secretary of 
State and a license is obtained from him on the joint recommendation of all 
members of the National Munitions Control Board and the Secretary of the 
Interior. (50 USC 161, 50 Stat. 885) (1937). 

The Secretaries of War, Navy, and Interior, acting jointly through the 
Army and Navy Munitions Board, are authorized to determine what ma¬ 
terials arc strategic and critical for the industrial, military and naval needs 
of the United States and to determine the quality and quantity of such ma¬ 
terials to be procured by appropriations therefor. (50 USC 98 a, 53 Stat. 811) 
(1939). The materials acquired shall be used upon a finding by the President 
that a national emergency exists with respect to the national defense as a 
consequence of the threat of war. (50 USC 98, 55 Stat. 106) (1941). 

Whenever a treaty has been concluded involving an exchange of surplus 
agricultural commodities produced in the United States and held under 
loans made by the Commodity Credit Corporation for stocks of strategic 
and critical materials produced abroad, the Corporation is authorized, upon 
terms prescribed by the Secretary of Agriculture, to accept such strategic and 
critical materials in exchange for such surplus agricultural commodities; 
and for the purpose of such exchange the Army and Navy Munitions Control 
Board shall determine which materials arc strategic and critical and the 
quality and quantity thereof. (13 USC 713 a 7, 53 Stat. 1407) (1939). 

The RFC may assist in the development of resources, the stabilization of 
the economies, and the orderly marketing of products of the countries of 
the Western Hemisphere by supplying funds to the Export-Import Bank 
which shall make loans to such governments. (15 USC 606 b, 54 Stat. 573, 
961) (1940). 

The RFC may make loans to, or when requested by the Federal Loan 
Administrator, with the approval of the President, to purchase the capital 
stock of any corporation to produce, acquire, or carry strategic and critical 
materials as defined by the President, and, to create or to organize a cor¬ 
poration or corporations with power to produce, acquire, and carry strategic 
and critical materials as defined by the President. (15 USC 606 b, 54 Stat. 
573 . 9 6 0 (1940)- 

The RFC may make loans to any corporation, to any individual or partner¬ 
ship engaged in the mining, milling or smelting of ores; or in the develop¬ 
ment of quartz ledge, or vein or other ore body, or placer deposit containing 
gold, silver, or tin, or gold and silver, or any strategic or critical material 
which in the opinion of the RFC would be of value to the United States in 
time of war. (15 USC 606 d, 49 Stat. 5) (1940). 

When the President finds that the construction of any pipe line for trans¬ 
portation or distribution of petroleum or products thereof or the extension 
or completion of any such pipe line already wholly or partly constructed 
is necessary for the national defense, he shall proclaim such finding and 
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designate a government agency to construct the pipe line if it is impracticable 
for a private person to do so. (Pub. Law, July 30, 1941). 

The RFC, when requested by the Federal L6an Administrator with the 
approval of the President, may create or organize prior to July 1, 1943, a 
corporation or corporations with power to acquire strategic and critical 
materials as defined by the President; may purchase and lease land; purchase, 
lease, and build plants;, and purchase and produce equipment, facilities, 
machinery, materials and supplies for the manufacture of strategic and criti¬ 
cal materials, arms, ammunition and implements of war; lease, sell or other¬ 
wise dispose of such land, plants, facilities and machinery to others to en¬ 
gage in such manufacture; and engage in such manufacture itself if the 
President finds it necessary. (15 USC 606 b (3), 55 Stat. 149) (1941). 

(9) PUBLIC WORKS 

The Federal Home Loan Bank may be employed as the financial agent of 
the Government, (il USC 1434, 47 Stat. 736) (1931). 

In localities where the President determines an acute housing shortage 
exists, impeding the national defense program, and which will not other¬ 
wise be remedied, the United States Housing Authority may conduct hous¬ 
ing projects in such localities. (41 USC 1503, 54 Stat. 683) (1940). 

The War and Navy Departments and the United States Housing Authority 
may cooperate in making housing available for persons engaged in national 
defense activities. (41 USC 1501, 54 Stat. 681) (1940). 

Where the President finds an acute shortage of housing to exist, imped¬ 
ing national defense activities, the Defense Housing Insurance Fund may be 
used for mortgages in such localities. (12. USC 1738, 55 Stat. 56, 686) (1941). 

In localities where the President determines an acute shortage of public 
works or equipment therefor exists or impends which would impair national 
defense activities and cannot otherwise be provided, the Federal Works 
Administrator may, with the approval of the President, acquire and equip 
such public works. (41 USC 1531, 55 Stat. 361) (1941). 

The Federal Housing Administrator may insure banks, trust companies, 
personal finance companies, etc. and such other financial institutions the 
Administrator finds qualified for credit insurance against losses they sustain 
with respect to loans and advances of credit made by them on and after 
July 1, 1939 and prior to July 1, 1943 for the purpose of financing altera¬ 
tions, repairs, improvements with respect to building construction, (n USC 
1703 GO. 55 Stat. 364) (1941). 

The Federal Housing Administrator may use the Defense Housing In¬ 
surance Fund created by the instant Act to insure mortgages in areas wherein 
the President finds an acute shortage of housing to exist or to impend which 
would impede national defense activities, (n USC 1703, 3$ Stat. 364, 365) 
( I 94 1 )- 

The President may create a Federal Housing Administration, all powers 
of which are to be exercised by the Federal Housing Administrator, who may 
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establish such agencies, accept and utilize such voluntary and uncompensated 
services, utilize such Federal officers and employees and with the consent 
of the State, such State and local officers and employees, as he may find neces¬ 
sary and prescribe their duties, tenure and compensation. (11 USC 1701, 55 
Stat. 61, 365) (1941)- 

To provide housing for persons engaged in national defense activities and 
their families in those areas found by the President to have an acute shortage 
of housing and which would impede national defense activities and if such 
housing cannot be provided by private capital when needed, the Federal 
Works Administrator may acquire lands or interests therein by purchase, 
donation, exchange, lease and construct, repair and demolish buildings and 
community facilities on lands or interests therein acquired. (4Z USC 1511, 
54 Stat. 11x5 (1940), 55 Stat. 147, 361) (1941). 
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CHAPTER FIVE 

1. See Hearings before a Special Committee Investigating the National Defense 
Program, S. Res. 71, 77th Cong., 1st Scss. (1941). (The Hearings will here¬ 
after be referred to as "Truman Committee, Hearings.") 

x. Congressional committees which made special investigations of sub¬ 
jects relating to the defense program during the emergency period are as 
follows: 
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Committee), S. Res. X41, May X4, 1940. 
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S. Res. X98, Oct. 8,1940. 

3. Conditions of interstate and foreign commerce which may or do 
delay or obstruct national defense (Interstate Commerce Committee), 

S. Res. 309, Oct. 7,1940. 

B. House Committees 

1. Interstate migration of destitute citizens (Select Committee), H. 
Res. 6 , April xx, 1940. 

x. Fisheries of Alaska (Merchant Marine and Fisheries Committee), 
H. Res. x6x, July 17,1939; H. Res. 163, Aug. 1,1939. 

3. National Labor Relations Board (Select Committee), H. Res. 158, 
July ao, 1939; H. Res. 163, Aug. 1,1939; H. Res. 387, Feb. X3,1940. 

4. Petroleum industry (Interstate and Foreign Commerce Committee), 

H. Res. X90 and X91, Aug. 3,1939. 

Q. Tfth Congest 

A. Senate C ommi tt ee s 

1. National Defense Program (Special Committee), S. Ret. 71, March 

I, 1941. 
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x. Development of mineral resources for national defense (Public Lands 
and Surveys Committee), S. Res. 53, May 1, 1941. 

3. Gasoline and petroleum shortage (Special Committee), S. Res. 136, 
Aug. x8,1941. 

4. Missouri River navigation, irrigation, and flood control (Agri¬ 
culture and Forestry Committee), S. Res. 159, Sept. 8,1941. 

B. House Committees 

1. National Defense Program (Committees on Military and Naval 
Affairs), H. Res. 161, April x, 1941. 
a. St. Lawrence Waterway (Rivers and Harbors Committee), H. Res. 
148, July 9, 1941. 

3. Bridge, Hunter's Point and Bay Farm, California (Naval Affairs 
Committee), H. Res. 158, July 17, 1941. 

4. National Defense Program (Merchant Marine and Fisheries Com¬ 
mittee), H. Res. 2.81, Aug. 7, 1941. 

III. Investigations Introduced in Previous Congresses and Continued in the j6th or 
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A. Joint Committees 

1. TVA, Pub. Res. No. 83, April 4, 1938. 

x. Phosphate resources of the United States, Pub. Res. No. nx, June 
16, 1938; Pub. Res. No. 48, Aug. 10,1939. 

3. Monopoly, concentration of economic power (Temporary National 
Economic Committee), Pub. Res. No. 113, June 16, 1938; Pub. Res. 
No. 7x3, June X5, 1938; provision in Public No. 61, May x, 1939; 
Public No. 160, June 30, 1939. 

B. Senate Committees 

1. Production, transportation and marketing of wool (Special Com¬ 
mittee), S. Res. 160, July 10, 1935; 8. Res. 315, June 6, 1936; S. Res. 
90, March X4, 1937; S. Res. 106, June 19, 1939. 
x. Existing profit-sharing systems between employers and employees 
in the United States (Finance Committee), S. Res. X15, May 18, 
1938; S. Res. 154, July 6, 1939. 

C. House Committees 

Organization and activities of various executive departments and 
agencies (Select Committee), H. Res. 60, Jan. 14, 1937; H. Res. 95, 
Feb. xx, 1939. 

3. S. Res. 71, 77th Cong., 1st Sess., (March 1, 1941). 

4. Ibid . 

3. Truman Committee, Hearings , Part 1. 
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special committee to investigate the Civil Service System, the special com¬ 
mittee to study and survey problems of Small Business Enterprises; Wallgren 
—Commerce, Indian Affairs, Military Affairs, Mines and Mining, Publi'* 
Lands and Surveys; Hatch—Agriculture and Forestry, Indian Affairs, Irrig 
* tion and Reclamation, Judiciary, Privileges and Elections, Public Lands <• \d 
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